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In June 2014, close on the heels of the World Bank’s sec-
ond colloquium on suspension and debarment,’ the
World Bank’s Office of Suspension and Debarment
(OSD) published its Report on Functions, Data, and
Lessons Learned from the office’s inception in 2007 to
2013.2 The report traced the history of the World Bank’s
sanctions system to a call from the World Bank’s presi-
dent in 1996 to “deal with the cancer of corruption” that
had afflicted the institution’s programs, which led quick-
ly to the establishment of a formal mechanism for sanc-
tioning those who engage in fraud and corruption in
connection with World Bank-financed projects and has
continued to develop and grow in scope, formality, and
reach.’ Since 2007, the World Bank has sanctioned at
least 224 firms and individuals for fraud and corruption
in connection with a World Bank project.*

The World Bank has identified corruption as the
“public enemy number one” of developing countries,
and it relies on contractors to avoid and prevent corrup-
tion that would divert crucial World Bank funds from its
mission to end extreme poverty and boost shared pros-
perity.’ The uptick in sanctions activity and increasing
severity of sanctions, the World Bank’s focus on trans-
parency and consistency, and our own experiences assist-
ing clients with World Bank matters suggest that the
World Bank will only become more active in this area.
For contractors already working with the World Bank, or
considering entering the market to try to capture some
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of the projects funded by
the World Bank’s budget in
loans, grants, investments,
and guarantees—a reported
$61 billion in fiscal year
2014 alone—understand-
ing the World Bank’s sanc-
tions system is imperative.®

A World Bank sanctions
proceeding begins with an
investigation by the Integ-
rity Vice Presidency
(INT).” During the investi-
gation, if the INT believes there is sufficient evidence
that the target committed a sanctionable practice such
that it expects to submit, within a year, a Statement of
Accusations and Evidence to the OSD, the INT may
submit a request for early temporary suspension to the
OSD.8 If the OSD determines there is sufficient evi-
dence of a sanctionable practice and that an appropriate
sanction for that practice would be at least as severe as
debarment for two years, the contractor will be suspend-
ed “from eligibility to be awarded contracts for Bank
Projects or otherwise participate in new activities in
connection with Bank Projects” for up to a year while
the INT completes its investigation unless the contrac-
tor can convince the OSD that the early temporary sus-
pension is not warranted.’ Early temporary suspension is,
however, rare—in its report on the operations of the
OSD between 2008 and 2013, the World Bank identi-
fied only five times that the measure had been imposed.'°

If at the end of its investigation, the INT believes
that it has collected sufficient evidence to show that a
contractor or individual (“respondent”) has engaged in
sanctionable conduct, it submits a Statement of Accusa-
tions and Evidence to the OSD.!! The OSD evaluates
the accusations and evidence from the INT and deter-
mines whether there is “evidence sufficient to support a
reasonable belief, taking into consideration all relevant
factors and circumstances, that it is more likely than not
that the respondent has engaged in” the sanctionable
practices alleged.'? If so, the OSD issues a Notice of
Sanctions Proceedings to the respondent, specifying its
recommended sanction.” If the OSD’s Notice of Sanc-
tions Proceedings recommends a sanction at least as se-
vere as debarment for six months, the respondent
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is suspended pending the conclusion of the sanctions
proceedings.'* Between 2008 and 2013, the World Bank
temporarily suspended 234 firms and individuals.'®

The respondent then has two nonexclusive options.
First, within 30 days, it can submit a response to the
OSD, called an explanation.'® Based on that explana-
tion, the OSD could withdraw the Notice of Sanctions
Proceedings, revise the recommended sanction, or main-
tain its initial recommendation.!” It can also terminate
the temporary suspension.'® Second, within 90 days, the
respondent can submit a “response” to the World Bank
Sanctions Board, an independent administrative tribu-
nal, contesting the accusations or the recommended
sanction.!” If the respondent does not submit an expla-
nation or a response, the OSD’s recommended sanction
will take effect.?’ If the respondent submits a response,
the INT has 30 days to file a reply in support of sanc-
tions.?! The Sanctions Board then conducts a de novo
review, possibly including a hearing, before publishing a
final written decision to the World Bank’s website.??
“The decision of the Sanctions Board shall be final and
shall take effect immediately.”” This is not a short pro-
cess. Most cases take at least two years from the begin-
ning of investigation to resolution, and a dozen cases in-
cluded in the OSD’s latest report took more than six
years to resolve.?

Beyond these unique procedures, the World Bank’s
sanctions regime differs in a number of crucial ways from
the system known to most contractors that are familiar
with the US federal government suspension and debar-
ment system. Contractors must consider these differenc-
es and the associated potential risk exposure when de-
ciding whether to compete for World Bank projects,
designing compliance programs, and responding to
World Bank audits and inquiries.

A System Designed to Sanction and Deter Wrongdoing
Under the US federal government system, the existence
of a cause for suspension or debarment does not neces-
sarily require that a contractor be suspended or debarred;
suspension and debarment are discretionary, and are not
intended to punish wrongdoing.? Instead, suspension
and debarment are administrative actions by the federal
government to protect itself against unsuitable business
partners. As a result, once cause for suspension or debar-
ment is established, the contractor can avoid suspension
or debarment if it demonstrates that it is presently re-
sponsible.?® The suspending and debarring official is
then obligated to consider the seriousness of the con-
tractor’s acts or omissions, and any remedial measures or
mitigating factors, before making the debarment
decision.?

In stark contrast, the World Bank’s regime is spe-
cifically designed to sanction and deter wrongdoing.?®
Thus, if the INT presents sufficient evidence, the bur-
den of proof shifts to the respondent to demonstrate that
its conduct did not rise to the level of a sanctionable
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practice.”’ Whether the respondent is a responsible en-
tity is not a consideration. Although mitigating factors
do play a role in the severity of the sanction imposed
(discussed below), the ultimate decision is simple: if it is
more likely than not that the respondent did what has
been alleged, the respondent must be sanctioned.

Five Broad Categories of Sanctionable Activity

The potential causes for suspension and debarment in
the US federal government system are many and varied,
including fraud in connection with a public contract or
subcontract, antitrust violations, unfair trade practices,
knowing failure to comply with the mandatory disclo-
sure rule, and commission of “any other offense indicat-
ing a lack of business integrity and honesty” or “any
other cause so serious and compelling a nature” that af-
fects the contractor’s present responsibility.*

The World Bank’s list of sanctionable activity is
shorter, but open to very broad application. The Sanc-
tions Guidelines contemplate five categories of sanc-
tionable practices:

e Corrupt: “the offering, giving, receiving or solicit-
ing, directly or indirectly, of anything of value to
influence improperly the actions of another party.”

e Fraudulent: “any act or omission, including a mis-
representation, that knowingly or recklessly mis-
leads, or attempts to mislead, a party to obtain a fi-
nancial or other benefit or to avoid an obligation.”

e Collusive: “an arrangement between two or more
parties designed to achieve an improper purpose,
including to influence improperly the actions of
another party.”

e Coercive: “impairing or harming, or threatening to
impair or harm, directly or indirectly, any party or
the property of the party to influence improperly
the actions of a party.”

e Obstructive: “(i) deliberately destroying, falsifying,
altering or concealing of evidence material to the
investigation or making false statements to investi-
gators in order to materially impede a Bank inves-
tigation into allegations of a corrupt, fraudulent,
coercive or collusive practice; and/or threatening,
harassing or intimidating any party to prevent it
from disclosing its knowledge of matters relevant
to the investigation or from pursuing the investiga-
tion, or (ii) acts intended to materially impede the
exercise of the Bank’s contractual rights of audit or
access to information.”!

In practice, these offenses have been construed to in-
clude conduct ranging from bribery to including an indi-
vidual’s resume in a proposal without proper permission
to submitting false timesheets—and there is no excep-
tion for conduct that arguably did not, in fact, adversely
affect competition or performance. For example, in Feb-
ruary 2015, the World Bank debarred a contractor for
one year for making corrupt payments to government of-
ficials under two World Bank-financed projects in
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Vietnam.*? The relatively short sanction term is likely
reflective of the fact that, in response to a World Bank
“inquiry,” the company worked with the World Bank to
conduct an internal investigation “in accordance with
terms agreed to by the Bank” and shared its findings.*
According to the Integrity vice president in a press re-
lease, “A company’s response to misconduct is clear evi-
dence of where its commitment to integrity lies.”** The
World Bank also imposed a one-year conditional nonde-
barment on the contractor’s corporate parent for
“fail[ing] to effectively supervise” its subsidiary.”

In another example, in November 2014, the World
Bank imposed a three-year debarment with conditional
release on a respondent and its affiliates for fraud in con-
nection with a bid for a contract to supply 28 off-road mo-
torcycles to support the $4 million Extractive Industries
Technical Assistance Project in Sierra Leone.*® The solic-
itation required any bidder that did not itself manufacture
the motorcycles to submit a manufacturer’s authorization
to supply them in Sierra Leone.”” The respondent submit-
ted a bid with a fraudulent manufacturer’s authorization
and was disqualified from the competition. The respon-
dent took the case all the way to the Sanctions Board and
requested no sanction, alleging that it had no intent to
mislead.*® The respondent claimed it, too, had been the
victim of fraud because it obtained the manufacturer’s au-
thorization from a broker that it reasonably believed
worked directly with the manufacturer. The Sanctions
Board, however, found the respondent’s explanation was
inconsistent over time and lacked credibility and, thus, it
imposed a three-year debarment.”

Approximately 86 percent of the cases and settle-
ments handled by the OSD have been for fraudulent
practices, and the office reports that fraud “can be as sig-
nificant to development effectiveness as corruption or
collusion, because unqualified consultants and contrac-
tors often cannot perform or end up delivering defective
goods or services.” Fraud also is easily investigated and
proven with a minimum outlay of resources by the
World Bank.* Among the categories of fraudulent activ-
ity that the World Bank has sanctioned are forged bank
guarantees, manufacturers authorizations, and perfor-
mance or experience documentation; fraudulent invoic-
es or payment certifications; and misrepresentations or
omissions regarding conflicts of interest, agents, past per-
formance or experience, and future performance.*

From Letter of Reprimand to Long-Term
Debarment
The US federal government system allows for suspension,
a temporary exclusion while the investigation continues,
and debarment.® The period of debarment is supposed to
be consistent with the conduct that triggered the exclu-
sion, and is generally not longer than three years.*

The World Bank, in contrast, has a range of possible
sanctions. The least severe (and least used) are the letter
of reprimand, a public and formal acknowledgment of
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the respondent’s misconduct, and conditional nondebar-
ment, under which the respondent is required to comply
with certain conditions to avoid debarment.* The next
level of sanctions includes debarment and debarment
with conditional release.* Under debarment, a respon-
dent may not be awarded a contract, serve as a subcon-
tractor, or “receive the proceeds of any loan made by the
Bank or otherwise [ ] participate further in the prepara-
tion or implementation of any Bank Project.”*” This
final prong of the World Bank’s debarment is distinct
from the US federal government system, which does not
require the government to terminate existing contracts
with a debarred contractor.® Although the World Bank’s
practice is not to terminate existing contracts,* one
reading of the language of the World Bank’s sanctions
procedures would require contract termination to avoid
a sanctioned entity’s further benefit from or participa-
tion in a World Bank-funded project. If the respondent
receives debarment with conditional release, it must
demonstrate compliance with specified remedial, pre-
ventative, or other conditions before it is released from
debarment.”® “A principal condition will be the sanc-
tioned party’s establishment and maintenance of an in-
tegrity compliance program” acceptable to the World
Bank.>! The default, or “base sanction,” for all miscon-
duct is a three-year debarment with conditional re-
lease.’> The World Bank’s system also authorizes the
bank to order restitution or remedy to the entity that
borrowed the World Bank funds and any other party af-
fected by the sanctionable conduct.”

The US federal government system allows contrac-
tors to resolve suspensions and debarment proceedings
in settlements known as administrative agreements,
which document remedial measures to prevent the re-
currence of the incident that led to suspension or debar-
ment.>* The World Bank’s settlement procedures, set
forth in its negotiated resolution agreements, are much
more formal and generally result in a lesser debarment
period rather than no debarment. The World Bank pro-
motes negotiated resolution agreements, also called set-
tlements, as “an efficient mechanism to resolve investi-
gations [that] can save the [World Bank] considerable
resources, while providing certainty for the party under
investigation,” and a means for the World Bank “to ac-
quire invaluable information through the cooperation of
the party under investigation.” The respondent there-
fore must first agree to standard terms and conditions to
pursuing a negotiated resolution, and the INT must sat-
isfy itself that a settlement is warranted based on the fol-
lowing criteria: admission of culpability; potential re-
source savings for the World Bank; degree of cooperation
with the INT’s investigation; and evidence of corrective
measures.’® A negotiated resolution agreement must be
accompanied by an affidavit certifying the respondent’s
understanding of the sanctions procedures and guide-
lines and affirming it is entering the settlement of its
own free will.’” Agreements are negotiated with INT,
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but must be approved by the OSD, cleared by the World
Bank’s general counsel, and signed by the Integrity vice
president to become effective.’® The OSD cannot modi-
fy the agreement, but it can terminate an agreement if it
determines the respondent did not enter into the agree-
ment freely and fully informed of its terms or if the
“terms of the agreement manifestly violate” the World
Bank’s guidelines on the range of sanctions, and the fac-
tors that should affect the sanction decision.”® The
World Bank expects the company to agree to the imposi-
tion of some sanction in the negotiated resolution agree-
ment—we understand that the World Bank is likely to
insist on a one-year debarment at a minimum.

The World Bank has a cross-debarment agreement
with the African Development Bank Group, Asian De-
velopment Bank, European Bank for Reconstruction
and Development, and the Inter-American Develop-
ment Bank to mutually enforce debarment actions.® It
does not have a cross-debarment agreement with the US
federal government, so a sanction would not automati-
cally result in suspension or debarment by any federal
agency. If a US federal government contractor finds it-
self the subject of sanctions proceedings, however, the
contractor should consider proactively approaching the
relevant US federal government suspension and debar-
ment official to demonstrate to that official that the con-
tractor remains presently responsible notwithstanding
any sanctionable conduct on a World Bank project.

Mitigating and Aggravating Factors

The US federal government system lists 10 mitigating
factors that the suspending and debarring official should
consider in making the debarment decision, all consis-
tent with the focus on present responsibility and future
behavior.®! The regulations are clear that these are only
factors for the suspending and debarring official’s consid-
eration, and that their “existence or nonexistence . . .
are not necessarily determinative of a contractor’s pres-
ent responsibility.”®?

The World Bank also has published specific mitigat-
ing factors, but instead of informing the decision about
whether to sanction at all, the mitigating factors allow a
specific percentage decrease from the sanction that
would otherwise be imposed based on the character of
the sanctionable conduct.®®> Some of these mitigating
factors overlap with the US federal government’s, but
many are either unique to the World Bank or have a
unique definition more applicable to a punitive sys-
tem—including consideration of whether the respon-
dent’s actions show “genuine remorse”:

¢ Minor Rule in Misconduct (up to 25 percent de-

crease): “Minor, minimal, or peripheral partici-
pant; if no individual with decision-making au-
thority participated in, condoned, or was willfully
ignorant of the misconduct.”

¢ Voluntary Corrective Action Taken (up to 50 per-

cent decrease absent exceptional circumstances al-

lowing for a greater reduction):

e Cessation of misconduct: “The timing of the ac-
tion may indicate the degree to which it reflects
genuine remorse and intention to reform, or a
calculated step to reduce the severity of the
sentence.”

¢ Internal action against responsible individual:
“Management takes all appropriate measures to
address the misconduct engaged in on its behalf,
including taking appropriate disciplinary and/or
remedial steps with respect to the relevant em-
ployee, agent, or representative. The timing of
the action may indicate the degree to which it
reflects genuine remorse and intention to re-
form, or a calculated step to reduce the severity
of the sentence.”

e Effective compliance program: “Establishment
or improvement, and implementation of a cor-
porate compliance program. The timing, scope
and quality of the action may indicate the de-
gree to which it reflects genuine remorse and in-
tention to reform, or a calculated step to reduce
the severity of the sentence.”

e Restitution or financial remedy: “When the re-
spondent voluntarily addresses any inadequa-
cies in contract implementation or returns
funds obtained through the misconduct. The
timing of the action may be indicative of the
extent to which it reflects genuine remorse and
intention to reform, or a calculated step to re-
duce the severity of the sentence.”

e Cooperation with Investigation (up to 33 percent

decrease absent exceptional circumstances allow-

ing for even greater reduction):

¢ Assistance and/or ongoing cooperation: “Based
on INT’s representation that the respondent has
provided substantial assistance in an investiga-
tion, including voluntary disclosure, the truth-
fulness, completeness, reliability of any infor-
mation or testimony, the nature and extent of
the assistance, and the timeliness of assistance.”

¢ [nternal investigation: “Respondent conducted
its own, effective internal investigation of the
misconduct and relevant facts relating to the
misconduct for which it is to be sanctioned and
shared results with INT. Consideration will also
be given to a respondent conducting its own in-
ternal investigation that extends beyond the
conduct and facts related to the sanctioned mis-
conduct and sharing the results with INT.”

¢ Admission/acceptance of guilt/responsibility:
“Admissions or full and affirmative acceptance
of guilt or responsibility for misconduct earlier
in the investigation shall be given more weight
than later in the investigation or subsequent
proceeding.”

e Voluntary Restraint: “Voluntary restraint from
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bidding on Bank-financed tenders pending the
outcome of an investigation may also be consid-
ered as a form of assistance and/or
cooperation.”*

In another departure from the US federal government
system, the World Bank also has published categories of ag-
gravating factors, and the associated increase in the sanc-
tion term above the base sanction.® The first category is
the severity of the misconduct, with an associated increase
to the sanction term of one to five years. This category con-
siders factors such as whether the conduct was part of a re-
peated pattern, the complexity and duration of the miscon-
duct, management’s participation in or willful ignorance of
the misconduct, and whether any public officials or World
Bank staff were involved.*® For example, in a decision pub-
lished in June 2015, the Sanctions Board found “aggrava-
tion warranted” because the respondent’s misrepresenta-
tions about its experience were “highly detailed and
contain[ed] specific references to actual development proj-
ects,” which showed “apparent forethought and plan-
ning.”%” The second category considers the harm caused by
the misconduct and also carries a potential one- to five-year
increase in the sanction term depending on the degree of
harm to the World Bank-funded project and whether there
was foreseeable risk of death or bodily injury or endanger-
ment of public health or safety.®® The third category pro-
tects the sanctions regime itself, and associates a one- to
three-year increase in the sanction term with interference
with the World Bank’s investigation, including deliberately
destroying evidence; materially impeding the World Bank’s
contractual rights for audit and access to information; and
intimidation or payment of a witness.®” The INT must con-
tinue to carry the burden if it alleges these aggravating fac-
tors—the Sanctions Board declined to apply aggravation in
arecent case based on INT’s allegations that the respon-
dent had impeded the bank’s exercise of its audit rights and
threatened a witness because INT did not produce enough
support for its allegations.” The final category is a past his-
tory of adjudicated misconduct, including by another mul-
tinational development bank, or violation of a sanction or
temporary suspension, which carries a 10-year increase to
the sanction term.”!

The World Bank’s published guidelines do not specify
whether the increases associated with these aggravating
factors are cumulative. However, recent sanctions cases
include debarments lasting up to 11 years, like the 10-
year debarment of SNC-Lavalin Inc. in April 2013 for “a
conspiracy to pay bribes and misrepresentations when
bidding for Bank-financed contracts,””* and the 11-year
debarment in November 2013 of Progressive Construc-
tions Limited for submitting fraudulent documents that
misrepresented how the company was using payment ad-
vances for mobilization and materials.”

A Structured Voluntary Disclosure Program
Under the US federal government system, “whether the
contractor brought the activity cited as
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cause for debarment to the attention of the appropriate
Government agency in a timely manner” is just one of
the potential mitigating factors for the suspending and
debarring official’s consideration, and failing to make a
mandatory disclosure of credible evidence of violations
of federal criminal law, the civil False Claims Act, or sig-
nificant overpayments is itself grounds for debarment.™

In contrast, in 2007, the World Bank launched a for-
mal voluntary disclosure program for contractors to self-
report the results of internal investigations that revealed
fraudulent, corrupt, collusive, or coercive acts in World
Bank projects.” Although the US federal government
system’s mandatory disclosure requirement and the World
Bank’s voluntary disclosure program both involve self-re-
porting of potential violations, the similarities end there.

A contractor is eligible to participate in the voluntary
disclosure program only if it is not “already under active
investigation.”” The World Bank advertises that volun-
tary disclosure program participants receive the following
“benefits for participation”: (1) reducing the risk of being
the subject of an INT investigation; (2) avoiding the rep-
utational damage of a public debarment; (3) remaining
anonymous as part of the voluntary disclosure program
confidentiality agreement; (4) remaining eligible to com-
pete for bank-supported contracts; (5) strengthening the
corporate brand by incorporating best practices in compli-
ance; and (6) working “in a constructive framework and
responsibly deal with ‘inherited’ problems resulting from
previous corporate acquisitions.”’” If the contractor satis-
fies the terms and conditions of the program, the only
sanction imposed is the financial obligation associated
with complying with the program’s terms.”

But the costs are significant. Under the program, the
contractor provides a list of all contracts financed or sup-
ported by the World Bank “that have been signed or
were in effect within three years prior to the date of en-
tering the program.”” The World Bank then selects con-
tracts and negotiates an investigation plan and timeta-
ble for the contractor to conduct internal investigations
and report the results to the World Bank.®* The World
Bank also monitors the contractor’s internal compliance
program for three years.3! The contractor is responsible
for the costs of the internal investigations and reports,
the World Bank’s verification of those investigations and
reports, and the costs associated with developing and
monitoring the compliance program.® The consequence
of a misstep during participation, including any miscon-
duct or failure to report past or current misconduct, is se-
vere: a 10-year debarment.®

Conclusion

The World Bank’s global reach, important mission, and
multi-billion-dollar annual budget are a big draw for
contractors. The World Bank tries to protect that reach,
mission, and budget with a sanctions system that has
grown enormously in scope, severity, and transparency
in a short period of time. The challenges the INT

Published in The Procurement Lawyer, Volume 51, Number 1, Fall 2015. © 2015 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion
thereof may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.



identified for itself to guide its actions over the coming
years, including “leveraging sanctions to clean up busi-
nesses—and industries” and “ensuring every investiga-
tion has a positive impact” are clear indications that the
trend will only continue.*

Contractors that are considering competing for work
financed by the World Bank, and contractors that have
already won such work, should be aware of the World
Bank’s ever increasing focus on sanctions as a tool to
combat fraud and corruption and the important differ-
ences between the US federal government’s suspension
and debarment system and the World Bank’s sanctions
regime. P
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