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“They can’t possibly perform this work for that
amount of money” is a frequent battle cry of disap-
pointed bidders. An area often selected as a basis for
protest is, therefore, whether the agency adequately
evaluated an awardee’s estimated cost or proposed
price, and whether that cost or price is realistic for
performing the work. Yet, simply questioning the real-
ism of an awardee’s estimated cost or proposed price
will almost never carry the day. Instead, for its chal-
lenge to have a better chance of success, a protester
should look for a specific agency calculation, compari-
son or assumption to attack, and then demonstrate how
that aspect of the agency’s realism analysis was
unreasonable.

This article examines some of the most important
aspects of an agency’s realism analysis and the Gov-
ernment Accountability Office’s review of that
analysis.? We start with the basics—what are the dif-
ferent types of realism analyses, what purposes they
serve and when they are required. Then, we dive into
two areas of cost most frequently implicated in protests
relating to a realism evaluation: (1) contractor compen-

sation, and (2) staffing levels and resources. We also
discuss how protesters might leverage a challenge to
the agency’s realism analysis to challenge other aspects
of the source selection process, such as discussions. In
each of these sections, we look at how GAO applies its
deferential standard of review and discuss how protest-
ers might maximize their ability to articulate a win-
ning protest argument.

Realism Basics: Types, Purposes and
Requirements

There are two types of realism analyses: cost real-
ism and price realism. Each serves a related, but differ-
ent, purpose depending on the type of contract being
awarded. For cost-reimbursement contracts, agencies
evaluate an offeror’s estimated costs of performance
using cost realism analyses. Cost realism “is the pro-
cess of independently reviewing and evaluating spe-
cific elements of each offeror’s proposed cost estimate
to determine whether the estimated proposed cost ele-
ments are realistic for the work to be performed; reflect
a clear understanding of the requirements; and are con-
sistent with the unique methods of performance and
materials described in the offeror’s technical

proposal.”® In other words, in light of the offeror’s
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proposed technical approach, is any element of its
estimated costs too low?

Agencies are required to conduct this analysis for
cost-reimbursement contracts because, regardless of
the costs proposed by the offeror, the Government is
ultimately bound to reimburse the contractor for its
actual allowable costs.* In fact, because agencies must
consider cost before awarding any cost-type contract,
they are required to conduct this analysis even before
awarding an indefinite-delivery, indefinite-quantity
contract, not just before awarding individual task or
delivery orders.®

If, as a result of this analysis, an agency determines
that an offeror underestimated its costs, the agency
must increase that offeror’s price accordingly for
purposes of determining which offer presents the best
value.® This adjustment is commonly referred to a most
probable cost (MPC) adjustment. As part of this analy-
sis, agencies may also consider whether an offeror has
overstated its costs, but any adjustments on this basis
are relatively rare, and a protester generally will not
succeed in arguing that an agency should have adjusted
its estimated cost downward.” In fact, agencies may
include a solicitation provision expressly prohibiting
such downward adjustments.®

In addition to adjusting an offeror’s proposed cost,
an agency may also evaluate an unrealistically low cost
as presenting performance risk. For example, in the
context of a cost-plus-incentive-fee (CPIF) contract,
an unrealistically low price can defeat the purpose of
the incentive-fee provision. If the offeror’s target cost
is so low that the agency anticipates an overrun that
drops the incentive fee to the minimum amount, the
incentive-fee provision no longer provides the contrac-
tor with a financial incentive to control costs. As a
result, GAO has held that agencies must take these
performance-risk considerations into account when
evaluating CPIF contracts.” Even for non-CPIF con-
tracts, agencies may state in the solicitation that they
will deem any offer that requires a significant MPC
adjustment—often defined by a particular percent-
age—to be unrealistic and, therefore, technically
unacceptable.®

For fixed-price contracts, agencies can perform a

similar realism analysis. However, if an agency intends
to evaluate the realism of an offeror’s proposed fixed
price, it must provide advance notice to offerors
because GAO generally recognizes that “below-cost
prices are not inherently improper.”"" Thus, in the
absence of an express price realism evaluation criteria,
GAO will interpret a solicitation as requiring this type
of analysis if the solicitation states two things: “[1]
that the agency will review prices to determine whether
they reflect a lack of technical understanding, and . . .
[2] that a vendor/offeror’s submission may be rejected
on the basis of low prices.”"? GAO will also interpret a
solicitation as requiring a price realism analysis—at
least of an offeror’s compensation—if the solicitation
incorporates the evaluation of compensation for pro-
fessional employees at Federal Acquisition Regulation
52.222-46."

If an agency provides for a price realism evaluation,
then the agency is committed to perform such an
evaluation. This is so even if the solicitation merely
states that the agency “may reject” a proposal that is
evaluated as unrealistically low.' The exception to this
rule is if the agency “reserves the right” not just to
reject unrealistic proposals, but to conduct a price real-
ism evaluation in the first instance.”® But even then, if
the agency elects to conduct a price realism evalua-
tion, GAO will sustain a protest if the agency’s analy-
sis is unreasonable.®

The key difference between price and cost realism
evaluations is how agencies use their conclusions.
When conducting a price realism analysis, even if an
agency concludes that an offeror’s proposed price is
unrealistically low, it cannot adjust the offeror’s
proposed price (unlike with a cost realism analysis,
where the agency can make an MPC adjustment).
Instead, the agency may consider its conclusion only
as part of its technical evaluation—in other words,
whether there is increased risk with the low-priced
offeror’s approach, or whether the offeror adequately
understands the nature and scope of the performance
requirements."’

Both cost realism and price realism analyses are
distinct from and should not be confused with an
agency’s price reasonableness analysis. Realism anal-
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ysis generally focuses on whether an offeror’s esti-
mated costs (cost-reimbursement contracts) or pro-
posed prices (fixed-price contracts) are too low.
Reasonableness analysis, on the other hand, evaluates
whether an offeror’s estimated costs or proposed prices
are “fair and reasonable”—or too high.'® As a result,
an agency’s reasonableness analysis is not a sufficient
substitute for a realism analysis when one is required.

Although these rules are fairly straightforward,
GAO has sustained a surprising number of protests on
the basis that an agency either improperly rejected an
offeror’s proposal as unrealistically priced," or failed
to undertake a price realism analysis when the solicita-
tion required one.?® Additionally, agencies sometimes
forget to mention the realism analysis, or conflate real-
ism and reasonableness during their debriefings.

Although such debriefing mistakes technically
should have no impact on the outcome of the protest—
which is based on the evaluation record, not the
debriefing materials—these types of mistakes during a
debriefing may open the door for an initial protest on
realism grounds because they provide a straightfor-
ward, nonspeculative protest ground that allows the
protester to request all of the underlying documents re-
lated to the agency’s realism analysis. Plus, because an
agency’s realism analysis is inherently intertwined
with its technical evaluation, a protester could lever-
age the agency’s mistake to obtain the technical evalu-
ation materials as well. Armed with these additional
record documents, a protester may be better positioned
to support its initial protest ground, and perhaps
identify new areas to protest.

GAO’s Deferential Standard of Review

If an agency undertakes the appropriate type of anal-
ysis, it generally enjoys significant discretion from
GAO. In the context of a cost realism evaluation, GAO
often phrases its standard of review as being “limited
to determining whether the cost analysis is reasonably
based and not arbitrary.”® GAO has explained that an
agency’s analysis “need not achieve scientific cer-
tainty,” but that the “methodology employed must be
reasonably adequate [to] provide some measure of
confidence that the rates proposed are reasonable and
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realistic in view of other cost information reasonably
available to the agency at the time of its evaluation.”?
In the context of a price realism evaluation, GAO has
similarly emphasized that its review is “limited to
determining whether [the agency’s analysis] was rea-
sonable and consistent with the terms of the

solicitation.”®

In light of these standards, GAO endeavors not to
question the judgment of an agency’s cost/price
evaluators. Instead, GAO generally sustains realism
protests if the agency (1) fails to document its analy-
sis;?* (2) makes an adjustment or finding based on a
misunderstanding of an offeror’s proposal;*® (3) makes
a mistake in its calculations or its comparison with rel-
evant data;?® or (4) bases its analysis on an assumption
or conclusion that is objectively unreasonable or
incorrect.?” Smartronix provides a good example of
this last category—an objectively unreasonable
assumption.?®

In Smartronix, the agency observed during its evalu-
ation that offerors had different direct and indirect
labor rates.? The agency assumed, without any further
information, that the offeror with higher proposed
indirect rates had more flexibility to reduce its
costs—as if the offeror’s indirect costs were optional
costs that the offeror could forego if needed.*® The
agency thus concluded that the offeror with higher
proposed indirect costs could offset otherwise unrealis-
tically low compensation by reducing its indirect costs
during performance.®' In particular, the agency stated
that “the company could choose to forego some indi-
rect costs . . . for certain critical or key positions
should they need to pay more without negatively
impacting the company’s proposed cost ceiling or
future performance.”® GAO sustained the protest
because it was objectively unreasonable for the agency
to assume that the offeror would not actually incur all
of the higher indirect costs that it had estimated in its
proposal. This case thus teaches protesters to focus on
the reasonableness of the agency’s underlying assump-
tions rather than its ultimate conclusion.

By contrast, the level of detail and types of analyses
used tend to fall into the category of judgment, for
which GAO generally defers to an agency, even if there
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are significant price differences. For example, in Sierra
Nevada Corp., the protester argued that one awardee’s
price ($1.75 billion) was unrealistically low because it
was significantly lower than the protester’s proposed
price ($2.5 billion), and the other awardee’s price ($3
billion).*® However, GAO found that the agency’s
judgment was reasonable because the agency noted
specific reasons why the lower-priced awardee could
perform at the lower price.* The protester complained
that NASA did not quantify the potential savings of
each aspect of the low-priced awardee’s approach. But
in finding NASA’s analysis reasonable, GAO charac-
terized the protester’s complaint as an “attempt to
impose a higher standard for the agency’s review of
price realism than that set forth by the [request for
proposals] and applicable regulations.”®

Two Cost Areas Frequently Implicated in an
Agency’s Cost Realism Analysis

Contractor Compensation

Given the prevalence of service contracts today, one
key aspect of any agency’s realism analysis is whether
the offeror proposed compensation high enough to
recruit and retain the necessary personnel. Many
protesters focus (unsuccessfully) on whether the
agency relied on an appropriate benchmark for evalu-
ating proposed compensation amounts. Yet GAO has
generally afforded agencies significant discretion in
selecting which data points represent the appropriate
benchmark for the agency’s analysis. For example, in
Smartronix, even though GAO found the agency’s
analysis unreasonable on other grounds, it determined
that the agency’s decision to look at multiple types of
data, including salary surveys, was reasonable, and
that the agency was not required to limit its evaluation
to historical incumbent data, as the protester had
argued.*®

Similarly, GAO has found reasonable an agency’s
reliance on market surveys rather than the incumbent’s
historical costs, even though the non-incumbent
awardee proposed to hire a particular percentage of the
incumbent’s personnel. For example, in Science Ap-
plications Int’l Corp., the awardee proposed an objec-
tive of “being able to retain ‘up to [a redacted percent-
age] of personnel.” ”®" The incumbent protested,
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arguing that the awardee’s direct labor rates were
below the incumbent rates, and that “given [the award-
ee’s] proposal to retain up to [a redacted percentage]
of the incumbent workforce, a reasonable cost realism
analysis of [the awardee]’s proposal would have
resulted in an upward adjustment to [its] proposed
rates.”® In denying the protest, GAO rejected the
protester’s argument that the agency was required to
look at the incumbent rates instead of current market
rates:

We find the agency’s cost realism analysis to be
unobjectionable. [The incumbent] assumes in its protest
that a reasonable cost realism analysis must be based
on a comparison of [the awardee]’s proposed rates to
[the incumbent]’s proposed rates or the rates it is cur-
rently paying the incumbent employees, such that a
proposed rate which is less than the incumbent employ-
ee’s rate [is] unrealistic. [The incumbent], however,
has not provided any information which indicates that
the direct rates [the awardee] and its subcontractors
proposed were less than the current market rates for
similar labor categories. Thus, there is no basis to find
that the agency was unreasonable in concluding that
[the awardee] would be able to hire qualified person-
nel, including at least some of the incumbent
personnel >

Likewise, in CenterScope Technologies, Inc., GAO
rejected the protester’s argument that the agency
should have adjusted the awardee’s proposed costs to
match the higher incumbent rates “because the awardee
did not identify any specific positions that it intended
to fill with incumbent personnel,” even though it
proposed to recruit some incumbent personnel.*

To get beyond this deferential standard of review,
protesters should seek to tie their challenge to a unique
aspect of the procurement or the awardee’s proposal.
By tailoring the same argument made by the protesters
in Science Applications and CenterScope—that the
agency should have considered the incumbent compen-
sation levels—to a specific aspect of the awardee’s ap-
proach, a protester may have a greater chance to
succeed.

For example, in Magellan Health Services, Inc., the
awardee’s proposed technical approach relied on the
use of specific incumbent personnel at specific
salaries.*" In particular, the awardee’s technical pro-
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posal stated that the company would recruit the incum-
bent workforce and “match all existing salaries of the
field employees|[,] plus increase them.”* In its cost
proposal, however, the awardee did not match these
higher rates, and the agency was aware of the discrep-
ancy between the awardee’s proposed rates and the
incumbent salaries.”® Nonetheless, the agency declined
to adjust the offeror’s cost, and a protest followed.*

GAO sustained the protest explaining that because
the awardee “had proposed to match all existing field
employee salaries, a proper cost realism analysis
would compare [the awardee]’s proposed hourly rates
to the incumbent employees’ current pay rates and
adjust accordingly.”* Similarly, in Wisconsin Physi-
cians Service Insurance Corp., the awardee “stated in
its technical proposal that it would perform the contract
requirements using its [own] existing staff,” but
without any explanation, “proposed rates that were
based on market surveys.”*® There, too, GAO found
that the agency did not reasonably evaluate the award-
ee’s proposed costs because its analysis failed to ac-
count for the awardee’s proposed technical approach.*

Additionally, instead of merely questioning the ap-
propriateness of an agency’s use of a particular bench-
mark, protesters appear to have more success if they
focus on how an agency evaluated proposals against
the chosen benchmark. For example, in MicroTech-
nologies, GAO found the agency’s analysis unreason-
able, even though the agency used both incumbent
compensation and salary survey data.*®

In sustaining the protest, GAO focused on two key
errors in the agency’s comparisons. First, GAO found
that the agency did not reasonably map the proposed
labor categories to the labor categories included in the
benchmark data.*® Because the agency could not sup-
port its mapping, it could not reasonably rely on any
comparisons based on that mapping. Second, GAO
found that the agency used the wrong data points when
comparing the proposals to the survey data.®® The
agency compared the offerors’ fully burdened rates
(which included salaries, fringe, overhead, general and
administrative expenses, and profit) with unburdened
salary information from the survey.®' The agency did
so even though it asked offerors to provide their
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unburdened rates in their proposals.® By raising these
specific flaws in the agency’s comparisons, the pro-
tester was able to elevate its protest beyond the agen-
cy’s realm of discretion and mere disagreement.

Contractor Staffing Levels and Resources

Another common protest ground relates to whether
offerors proposed enough resources to perform the
requirement successfully. Protesters often raise this as
an issue if an agency makes an MPC adjustment that
undercuts their alleged competitive edge. As with the
agency’s compensation analysis, a successful protest
will typically be based on the agency’s application of
some underlying calculation, comparison or assump-
tion to reach its conclusion, rather than on the agency’s
ultimate conclusion itself.

To evaluate whether an offeror proposed enough re-
sources, agencies often rely on independent Govern-
ment cost estimates (IGCEs). Although IGCEs are gen-
erally appropriate and useful tools, agencies must be
careful to avoid giving them dispositive weight. This
is particularly true if the solicitation affords offerors
the option to propose their own staffing levels. For
example, in AXIS Management Group, the agency
adjusted the protester’s annual hours (from 1880 to
1920) and the offeror’s labor category mixes specifi-
cally to “match the historical data and the current
requirement.”®® GAO determined that by making these
adjustments the agency effectively “normalized each
offerors’ labor hours and labor mix to conform to an
internal government estimate of its current need.”®*
GAO sustained the protest, because “[n]ormalization
is not proper . .
peting proposals results from different technical ap-
proaches that are permitted by the RFP.”*®

. where varying costs between com-

But here again, the specifics of the procurement
matter. An agency might justify a decision to normal-
ize proposals if it can show that any differences in
competing technical approaches do not justify the
varying costs.*® In some cases, an agency might even
justify replacing the offerors’ proposed costs with a
plug number.®” As the case law shows, the ultimate
question is whether the offeror has accurately projected
the cost of successfully performing based on its pro-
posed approach.
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Other Types of Realism Adjustments

In some cases an agency does not segregate its real-
ism analysis into discrete cost items that protesters can
pick apart to look for such comparisons, calculations
and assumptions. In those cases, where the agency can
justify a more general, holistic approach to its adjust-
ments of an offeror’s proposed cost or price, a protester
will likely have a difficult time. This is frequently seen
in complex, developmental procurements in which an
agency has more fundamental concerns, and the offe-
ror’s bases of estimates do not allow the agency to fit
its adjustments squarely within the compensation,
staffing level or indirect rate categories. Space Systems/
Loral LLC is illustrative.®®

In Space Systems/Loral, the protester developed its
proposed cost for an advanced electric propulsion
system for NASA by looking at its historical costs for
what it viewed as similar commercial projects, and
multiplying those costs by a complexity factor.®®
NASA concluded that these proposed costs “were nei-
ther technically credible nor sufficiently supported.”®
In particular, NASA questioned two overarching
aspects of the protester’s approach to estimating its
costs: (1) the protester’s “reliance on the ‘actual’ costs

. . incurred in developing some commercial systems
that have been in production for nearly two decades,”
and (2) the protester’s “assignment of complexity fac-
tors at 1.0 or lower—meaning that those tasks would
require the same resources or less as a comparable part

of [the protester]’s system.”®'

Rather than attempting to increase particular staff-
ing levels or compensation costs to adjust the protest-
er’s estimated cost to account for these concerns,
NASA “relied on the IGCE as a baseline to develop
upward adjustments.”®® NASA explained that it “was
unable to estimate appropriate upward adjustments to
[the protester]’s proposed . . . labor hours based on
information presented in [the] proposal,” and GAO
found NASA’s adjustment to be reasonable.®

In cases such as this, in which the agency’s analysis
is perceived to be more broadly focused on answering
the question of whether the offeror accurately projected
the overall cost of successfully performing the require-
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ment, it is more difficult to overcome the deference af-
forded to the agency. This is because the broader focus
of the realism evaluation tends to shift the protest more
into the realm of a challenge to the agency’s judgment,
rather than remain an argument against the application
of a specific calculation or assumption untethered to
the offeror’s proposed technical approach. The agen-
cy’s judgment is, therefore, more likely to withstand
scrutiny.

That said, there are limits on how and the extent to
which any agency may adjust an offeror’s approach to
estimating costs. For example, an agency cannot make
an adjustment that would alter a contractor’s compli-
ant accounting practice.®* An agency also cannot adjust
any indirect rates if the offeror proposed an effective
cap on those rates.® This is because a capped rate shifts
the risk of a cost overrun from the Government to the
contractor.®® This also means that an agency cannot
adjust an offeror’s fixed fee in a cost-plus-fixed-fee
contract.®” These are just a few examples of the more
general constraints on an agency’s realism analysis.

Expanding the Protest

Because the realism of an offeror’s proposed esti-
mated cost or fixed price implicates the offeror’s
technical approach, an agency’s realism evaluation
plays an important role in other evaluation aspects as
well. As a result, protesters may challenge other
aspects of the procurement because of perceived
mistakes in the realism analysis.

One area ripe for scrutiny in these situations is the
adequacy of the agency’s discussions. For fixed-price
contracts, an agency often advises offerors of its risk
findings during discussions. Indeed, if the findings
amount to significant weaknesses or deficiencies, the
agency must disclose such findings to the offeror in
discussions.®® If the procurement involves a cost-
reimbursement contract, agencies sometimes disclose
their MPC adjustments so that offerors can revise their
proposals either by increasing their proposed estimated
costs, or by providing additional support for their exist-
ing estimates. When an agency relies on its realism
evaluation findings to develop its discussion questions,
it must be sure to evaluate all offerors’ revised propos-
als with the same methodology.
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For example, in CFS-KBR Marianas; Fluor Federal
Solutions LLC, during discussions, the agency told the
protester the number of full-time-equivalent employ-
ees (FTEs) by which it considered the protester’s pro-
posal deficient, as well as the annexes (or work areas)
where the agency felt those FTEs belonged.®® The
protester adjusted its proposal accordingly, but when
the agency evaluated the revised proposal, it used a
different staffing baseline.”® As a result, GAO found
that the agency’s discussions misled the protester into
raising its price. By leveraging the agency’s mistake in
a separate protest ground related to the adequacy of
the agency’s discussions, the protester obtained more
meaningful relief—an opportunity to revise its propos-
al—rather than a mere reevaluation.

Conclusion

Although it may be enough to bring a protest by al-
leging that the awardee’s estimated cost or proposed
price is simply too low, to improve the odds of over-
coming the significant discretion afforded to agencies,
protesters should look for ways to develop that initial
argument. As the case law shows, it is important to
focus either on the absence of any evidence in the rec-
ord (not just the debriefing), or on specific problems
with a particular agency calculation, comparison or as-
sumption used in the agency’s realism analysis. By
focusing on the specific details, protesters will be bet-
ter positioned to disarm the agency of its deference.
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