Volume 2, Number 6 November—December 2024

THE JOURNAL OF
FEDERAL AGENCY
ACTION

Editor’s Note: The Fallout After Loper Bright Continues
Victoria Prussen Spears

The Future of Environmental Regulation After the Supreme Court Decisions in
Loper Bright and Corner Post
Cynthia A. Faur and Michael Mostow

The Potential Implications of Loper Bright for FDA and FDA-Regulated Industries
Sean C. Griffin, Dino L. LaVerghetta, Raj D. Pai, Rebecca K. Wood, Michael Varrone, and Sydney A. Volanski

The Loper Bright Decision and the Future of Artificial Intelligence Regulation
Joseph Mazzarella

U.S. Court of Appeals for the Fifth Circuit Declares Universal Service Fund
Unconstitutional; Issue Likely Headed for U.S. Supreme Court
Edgar Class, Diane Holland, Thomas M. Johnson Jr., Kevin G. Rupy, Joshua S. Turner, and Stephanie Rigizadeh

Atomic Settlement: Enabling Securities Transactions in Warp Speed
Kenny S. Terrero, Justin Peralta, Katherine Walsh, and Dina Khedr

Four Strategic Questions About the Future of Diagnostics in the Wake of the Food
and Drug Administration’s Final Rule on Laboratory Developed Tests
Torrey Cope, Sean C. Griffin, Frank Rahmani, Kevin A. Sforza, and Monica Kofron

Department of Energy Issues Final Rule on Coordination of Federal Authorizations
for Electric Transmission Facilities
William Scherman, Jeffrey Jakubiak, Brandon M. Tuck, Jason Fleischer, Corinne Snow;, and Jessica Rollinson

PFAS Regulatory Update: Final Rules Recently Issued by the Environmental
Protection Agency, and What’s to Come
Dianne R. Phillips, Amy L. Edwards, Meaghan A. Colligan, Jose A. Alimanzar, and Molly Broughton

Federal Communications Commission Proposes New Rules for Al-Generated Calls
and Texts
Kathleen E. Scott, Kevin G. Rupy, Scott D. Delacourt, Duane C. Pozza, and

Stephen J. Conley lRJ','-L
—"_
PRESS=—-



The Journal of
Federal Agency Action

401

405

411

417

421

429

455

461

469

479

Volume 2, No. 6 | November—December 2024

Editor’s Note: The Fallout After Loper Bright Continues
Victoria Prussen Spears

The Future of Environmental Regulation After the Supreme Court
Decisions in Loper Bright and Corner Post
Cynthia A. Faur and Michael Mostow

The Potential Implications of Loper Bright for FDA and
FDA-Regulated Industries

Sean C. Griffin, Dino L. LaVerghetta, Raj D. Pai, Rebecca K. Wood,
Michael Varrone, and Sydney A. Volanski

The Loper Bright Decision and the Future of Artificial Intelligence
Regulation
Joseph Mazzarella

U.S. Court of Appeals for the Fifth Circuit Declares Universal
Service Fund Unconstitutional; Issue Likely Headed for U.S.
Supreme Court

Edgar Class, Diane Holland, Thomas M. Johnson Jr,, Kevin G. Rupy,
Joshua S. Turner, and Stephanie Rigizadeh

Atomic Settlement: Enabling Securities Transactions in Warp Speed
Kenny S. Terrero, Justin Peralta, Katherine Walsh, and Dina Khedr

Four Strategic Questions About the Future of Diagnostics in
the Wake of the Food and Drug Administration’s Final Rule
on Laboratory Developed Tests

Torrey Cope, Sean C. Griffin, Frank Rahmani, Kevin A. Sforza, and
Monica Kofron

Department of Energy Issues Final Rule on Coordination of Federal
Authorizations for Electric Transmission Facilities

William Scherman, Jeffrey Jakubiak, Brandon M. Tuck, Jason Fleischer,
Corinne Snow, and Jessica Rollinson

PFAS Regulatory Update: Final Rules Recently Issued by the
Environmental Protection Agency, and What’s to Come

Dianne R. Phillips, Amy L. Edwards, Meaghan A. Colligan, Jose A. Almanzar,
and Molly Broughton

Federal Communications Commission Proposes New Rules for
Al-Generated Calls and Texts

Kathleen E. Scott, Kevin G. Rupy, Scott D. Delacourt, Duane C. Pozza, and
Stephen J. Conley




EDITOR-IN-CHIEF

Steven A. Meyerowitz
President, Meyerowitz Communications Inc.

EDITOR

Victoria Prussen Spears
Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS

Lynn E. Calkins
Partner, Holland & Knight LLP
Washington, D.C.

Helaine I. Fingold
Member, Epstein Becker & Green, P.C.
Baltimore

Nancy A. Fischer
Partner, Pillsbury Winthrop Shaw Pittman LLP
Washington, D.C.

Bethany J. Hills
Partner, DLA Piper LLP (US)
New York

Phil Lookadoo
Partner, Haynes and Boone, LLP
Washington, D.C.

Michelle A. Mantine
Partner, Reed Smith LLP
Pittsburgh

Ryan J. Strasser
Partner, Troutman Pepper Hamilton Sanders LLP
Richmond & Washington, D.C.



THE JOURNAL OF FEDERAL AGENCY ACTION (ISSN 2834-8796 (print) /
ISSN 2834-8818 (online)) at $495.00 annually is published six times per year by
Full Court Press, a Fastcase, Inc., imprint. Copyright 2024 Fastcase, Inc. No part
of this journal may be reproduced in any form—by microfilm, xerography, or
otherwise—or incorporated into any information retrieval system without the
written permission of the copyright owner.

For customer support, please contact Fastcase, Inc., 729 15th Street, NW, Suite 500,
Washington, D.C. 20005, 202.999.4777 (phone), or email customer service at
support@fastcase.com.

Publishing Staff

Publisher: Leanne Battle

Production Editor: Sharon D. Ray

Cover Art Design: Morgan Morrissette Wright and Sharon D. Ray

This journal’s cover includes a photo of Washington D.C’s Metro Center
underground station. The Metro’s distinctive coffered and vaulted ceilings were
designed by Harry Weese in 1969. They are one of the United States’ most iconic
examples of the brutalist design style often associated with federal administrative
buildings. The photographer is by XH_S on Unsplash, used with permission.

Cite this publication as:
The Journal of Federal Agency Action (Fastcase)

This publication is sold with the understanding that the publisher is not engaged
in rendering legal, accounting, or other professional services. If legal advice or
other expert assistance is required, the services of a competent professional should
be sought.

Copyright © 2024 Full Court Press, an imprint of Fastcase, Inc.
All Rights Reserved.
A Full Court Press, Fastcase, Inc., Publication

Editorial Office
729 15th Street, NW, Suite 500, Washington, D.C. 20005

https://www.fastcase.com/

POSTMASTER: Send address changes to THE JOURNAL OF FEDERAL
AGENCY ACTION, 729 15th Street, NW, Suite 500, Washington, D.C. 20005.


mailto:support%40fastcase.com?subject=
https://www.fastcase.com/

Articles and Submissions
Direct editorial inquiries and send material for publication to:

Steven A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc.,
26910 Grand Central Parkway, #18R, Floral Park, NY 11005, smeyerowitz@
meyerowitzcommunications.com, 631.291.5541.

Material for publication is welcomed—articles, decisions, or other items of interest
to attorneys and law firms, in-house counsel, corporate compliance officers,
government agencies and their counsel, senior business executives, and anyone
interested in federal agency actions.

This publication is designed to be accurate and authoritative, but neither the
publisher nor the authors are rendering legal, accounting, or other professional
services in this publication. If legal or other expert advice is desired, retain the
services of an appropriate professional. The articles and columns reflect only the
present considerations and views of the authors and do not necessarily reflect
those of the firms or organizations with which they are affiliated, any of the former
or present clients of the authors or their firms or organizations, or the editors or
publisher.

QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint
permission, please contact:

Leanne Battle, Publisher, Full Court Press at leanne.battle@vlex.com or at
866.773.2782

For questions or Sales and Customer Service:

Customer Service

Available 8 a.m.-8 p.m. Eastern Time
866.773.2782 (phone)
support@fastcase.com (email)

Sales
202.999.4777 (phone)
sales@fastcase.com (email)

ISSN 2834-8796 (print)
ISSN 2834-8818 (online)


mailto:smeyerowitz%40meyerowitzcommunications.com?subject=
mailto:smeyerowitz%40meyerowitzcommunications.com?subject=
mailto:leanne.battle%40vlex.com?subject=
mailto:support%40fastcase.com?subject=
mailto:sales%40fastcase.com?subject=

U.S. Court of Appeals for the
Fifth Circuit Declares Universal
Service Fund Unconstitutional;

Issue Likely Headed for U.S.
Supreme Court

Edgar Class, Diane Holland, Thomas M. Johnson, Jr., Kevin G. Rupy;,
Joshua S. Turner, and Stephanie Rigizadeh*

In this article, the authors discuss a recent decision by the U.S. Court of
Appeals for the Fifth Circuit that could upend the Federal Communication
Commission’s $9 billion annual Universal Service Fund mechanism for
providing access to affordable telecommunications to consumers, including
low-income families and those in high-cost areas, as well as schools, libraries,
and health care providers.

On a petition for rehearing en banc, the U.S. Court of Appeals
for the Fifth Circuit recently held in Consumers’ Research v. FCC'
that the current funding mechanism for the Universal Service Fund
(USF) is unconstitutional and remanded the case to the Federal
Communications Commission (FCC or Commission) for further
proceedings.

In doing so, the Fifth Circuit reversed its prior three-judge
panel decision affirming the constitutionality of the USF, thereby
creating a split among the circuit courts following the denial by
the U.S. Courts of Appeals for the Sixth and Eleventh Circuits of
nearly identical challenges brought by the same petitioners in 2023.

This substantially increases the chance that the U.S. Supreme
Court will take up the case.

But, if left to stand, Consumers’ Research could upend the Com-
mission’s $9 billion annual USF mechanism for providing access
to affordable telecommunications to consumers, including low-
income families and those in high-cost areas, as well as schools,
libraries, and health care providers.
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Background

With the Telecommunications Act of 1996, Congress took a number
of major steps to encourage competition in the provision of telecommu-
nications services. One of these initiatives was to replace then-existing
implicit cross-subsidies for providing “universal service” with explicit
support mechanisms, which could be administered in a competitively
neutral manner.

Pursuant to Section 254 of the Communications Act of 1934, as
amended, every telecommunications carrier that provides interstate
telecommunications services must contribute, on an equitable and
nondiscriminatory basis, to the specific, predictable, and sufficient
mechanisms established by the Commission to preserve and advance
universal service. The USF is supported by contributions from providers
of telecommunications services and certain other contributors based
on their interstate and international end-user revenues. USF contri-
butions are determined using a quarterly contribution factor that is
determined by the Universal Service Administrative Company (USAC),
an independent not-for-profit corporation created by the Commission
to administer its universal service programs. The Commission’s rules
permit providers to pass through the contributions to their end-users
in their rates or in the form of a line item on consumers’ bills. USAC’s
actions are subject to Commission rules and oversight. In addition,
USAC may not make policy, interpret unclear provisions of the statute
or rules, or interpret the intent of Commission.

The petitioners—a nonprofit organization, a group of consumers,
and a telephone service provider—have brought a series of essentially
identical challenges to USAC contribution factors in various different
Circuits.

In 2023, the Sixth Circuit and Eleventh Circuit each rejected peti-
tioners’ arguments, in Consumers Research v. FCC,* and Consumers
Research v. FCC,? respectively, and a panel of the Fifth Circuit initially
did the same. However, the petitioners sought en banc review of the
Fifth Circuit’s panel decision, and the en banc court accepted petition-
ers arguments, creating a split between the Fifth Circuit and the Sixth
and Eleventh Circuits.

The Fifth Circuit Appeal

In their Fifth Circuit appeal, petitioners sought review of the
first quarter 2022 contribution factor. As in their other challenges,
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the petitioners argued that the contribution factor was unlawful
for two reasons.

First, they argued that Section 254 of the Communications Act
violated the U.S. Constitution’s Legislative Vesting Clause by del-
egating legislative (taxing) powers vested in Congress to the FCC
without providing the Commission with an intelligible principle
to guide its discretion. The nondelegation doctrine, rooted in the
separation of powers, is the principle that Congress cannot delegate
its legislative powers or lawmaking ability to other entities.

Second, petitioners argued that the Commission was with-
out express congressional authority to subdelegate its regulatory
authority under Section 254 to a private entity—USAC.

In March 2023, a three-judge panel of the Fifth Circuit ruled
unanimously that Section 254 expressly requires the Commission
to ensure that telecommunications services are:

Of decent quality and reasonably priced,

Equally available in rural and urban areas,

Supported by state and federal mechanisms,

Funded in an equitable and nondiscriminatory manner,
Established in important public spaces (schools, health
care providers, and libraries), and

6. Available broadly across all regions in the nation.

Gk 9D =

Therefore, the panel concluded that Congress supplied the
FCC with intelligible principles when it tasked the agency with
overseeing the USE.

The panel also rejected the argument that the Commission
unlawfully subdelegated its regulatory authority to USAC. Specifi-
cally, the panel noted that:

1. Federal statutory law expressly subordinates USAC to the
Commission;

2. USAC merely makes proposals to the Commission,
which are not binding on carriers until the Commission
approves them;

3. The Commission permits telecommunications carriers
to challenge USAC proposals directly to the agency and
often grants relief to those challenges; and

4. The Commission dictates how USAC calculates the USF
contribution factor and subsequently reviews the calcula-
tion method after USAC makes a proposal.
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Therefore, the panel concluded that the Commission did not
violate the private nondelegation doctrine because the agency
properly subordinated USAC.

The petitioners’ request for a rehearing by the Fifth Circuit en
banc was granted on June 29, 2023.

The Fifth Circuit’s En Banc Decision

Reviewing the lower court’s decision de novo, the Fifth Circuit
first found that at least one petitioner had standing when the peti-
tion was filed and disposed of the Commission’s motion to dismiss
on the ground of issue preclusion as dilatory. The Fifth Circuit then
held that the universal service contribution mechanism violates the
Legislative Vesting Clause, which states that “[a]ll legislative Powers
herein granted shall be vested in a Congress of the United States,
which shall consist of a Senate and House of Representatives.”

The holding is based on the following findings:

1. The power to levy USF contributions is the power to tax;

2. Congress, through Section 254, may have delegated leg-
islative power to the Commission without supplying an
intelligible principle to guide the Commission’s discretion;

3. The Commission may have impermissibly delegated the
taxing power to private entities; and

4. The combination of Congress’ broad delegation to the
Commission and the Commission’s subdelegation to pri-
vate entities amounts to a constitutional violation.

USF Contributions Are a Tax, Not a Fee

The court states that the power to levy USF contributions is
the power to tax, which is a quintessentially legislative power, and
cites to the Commission’s authority under Section 254(d) to man-
date that telecommunications carriers contribute to the universal
service support mechanisms.

The Commission had argued that universal service contribu-
tions are fees, not taxes, because universal service confers special
benefits on contributing carriers by, among other things, expand-
ing the network they can serve. The court rejected this argument,
holding that USF contributions are not fees because:
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1. They are not incident to a voluntary act but rather are a
condition of doing business in the telecommunications
industry;

2. The cost of universal service contributions is not borne
by the parties the Commission regulates since most car-
riers pass the cost of contributions on to consumers; and

3. The associated benefits inure to the public rather than to
the entities that pay them.

Therefore, the court concluded that Congress, through Section
254, gave the Commission the power to levy taxes and thereby
delegated its taxing power.

Congress May Have Failed to Supply an Intelligible
Principle to Guide the Commission’s Legislative
Discretion

Under the nondelegation doctrine, Congress cannot delegate
its legislative powers or lawmaking ability to other entities. In J. W.
Hampton v. United States,” the Supreme Court clarified that when
Congress does give an agency the ability to regulate, Congress
must give the agencies an “intelligible principle” on which to base
their regulations. In this case, the court found that neither Section
254(d) nor 254(b)(1) supply an intelligible principle to guide the
Commission’s discretion.

The Court explained that the provision in Section 254(d) that
USF funding should be “sufficient ... to preserve and advance uni-
versal service” would be meaningful only if the concept of universal
service is sufficiently intelligible. However, the Court found that
universal service is an “amorphous” standard in which Congress
instructs the FCC to “exact as much tax revenue for universal ser-
vice projects as [the] FCC thinks is good.” The court also found that
Section 254(b)(1), which states that telecommunications services
“should be available at ... affordable rates,” amounts to no guid-
ance at all, explaining that because the demand for mobile phones
is uncommonly inelastic, the FCC could impose “eye-watering”
taxes on them but still argue that they are “affordable” because
most would choose to keep using them.

Lastly, the Court found that the scope of Section 254’s del-
egation is particularly troubling because the statute insulates the
Commission from Congress’ appropriations power, stating that
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“[t]he whole point of USF is to fund universal service outside the
regular appropriations process.”® To the extent Congress’ ability
to control agencies through regular appropriations supplies some
justification for broad delegations, the Court noted that justifica-
tion is absent here.

The Commission May Have Impermissibly Delegated the
Taxing Power to Private Entities

The Court emphasized that the scope of the Commission’s
delegation to USAC and, in turn, USAC’s subdelegation to other
private, for-profit telecommunications carriers may have violated
the Legislative Vesting Clause by allowing private entities to exercise
governmental power without congressional authorization.

Specifically, the court found that USAC’s projections, which the
court states are based on “projections made by its private, for-profit
constituent companies,” take legal effect without formal Commis-
sion approval, which gives private entities the ultimate decision
regarding the size of the USF contributions. The court noted that,
before the litigation started, the Commission had never made “a
single substantive change to the contribution amounts proposed by
USAC, which it deemed a “de facto abdication.” This, the Court said,
gives private entities significant discretionary power in determin-
ing contribution amounts, a task that goes beyond a permissible
“trivial fact-gathering role” Thus, the Court concluded that the
Commission impermissibly delegates the taxing power to private
persons vested with no government power.

The Combination of Congress’ Broad Delegation to the
Commission and the Commission’s Subdelegation to
Private Entities Amounts to a Constitutional Violation

The Court stated that it did not need to resolve definitively
whether the USF contribution factor comports with the bar on
congressional delegations of legislative power or the general rule
that private entities may not wield governmental power. However,
the Court held that the combination of Congress’ delegation to
the Commission and the agency’s unauthorized subdelegation to
USAC violates the Legislative Vesting Clause, citing Supreme Court
precedent for the proposition that, with respect to the separation



2024] Universal Service Fund Declared Unconstitutional 427

of powers at least, “two constitutional parts do not necessarily add
up to a constitutional whole.”

FCC Reaction

FCC Chairwoman Jessica Rosenworcel released a statement’
indicating that the decision is “misguided and wrong,” that it
“reflects a lack of understanding of the statutory scheme that helped
create the world’s best and most far-reaching communications
network,” and vowed to pursue all available avenues for review.
Commissioner Geoffrey Starks categorized® the decision as “a
monumental blow” to the agency’s efforts to close the digital divide
and stated he is reviewing the decision and how the Commission
can continue to fulfill its universal service mandate. Similarly, Com-
missioner Anna M. Gomez explained’ that the decision “threatens
our ability to close the digital divide domestically and our global
economic leadership.”

What Happens Next?

We note that the Fifth Circuit remanded the case to the Com-
mission for further proceedings without expressly vacating the
quarterly contribution factor at issue in the appeal. Courts some-
times remand without vacatur when they believe that the federal
agency can correct the problems identified in the order and the
defects identified are not substantial. Here, however, the Fifth
Circuit did not indicate it believed that, and to the contrary, the
constitutional problems identified in the case are fundamental to
the current USF regulatory scheme. It is, therefore, unclear how the
agency would proceed if the Fifth Circuit’s order were not stayed
or overturned, given that the same petitioners will almost certainly
challenge future contribution factors developed under the current
system on the same grounds.

Given that universal service is one of the core mandates of the
Communications Act of 1934 and that the Commission’s universal
service goals for broadband rely squarely on the USE, the Commis-
sion will likely seek review before the U.S. Supreme Court, as well
as a stay to ensure that it may continue to administer the program.
As stated at the beginning of this article, the Fifth Circuit’s en banc
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decision creates a split among three circuit courts, which increases
the chance that the Supreme Court will take up the case.

As a practical matter, the only remedy for preserving the exist-
ing USF, short of the Supreme Court overruling the Fifth Circuit,
may be Congress stepping in with legislation that confers explicit
and necessary authority to the Commission to continue its admin-
istration of the USF, and makes clear that authority extends to the
Commission’s subdelgation of ministerial administrative duties
to USAC. The Commission might also be well-served to take the
opportunity of this remand to finally address reform of the con-
tribution methodology used to fund the USE.

* The authors, attorneys with Wiley Rein LLP, may be contacted at eclass@
wiley.law, dgholland@wiley.law, tmjohnson@wiley.law, krupy@wiley.law,
jturner@wiley.law, and srigizadeh@wiley.law, respectively.

1. Consumers’ Research v. FCC, No. 22-60008 (5th Cir. July 24, 2024).
Consumers Research v. FCC, 67 F.4th 773 (6th Cir. 2023).
Consumers Research v. FCC, 88 F.4th 917 (11th Cir. 2023).

U.S. Const. art. I, § 1.
J.W. Hampton v. U.S., 276 U.S. 394 (1928).
Emphasis in original.

7. https://www.fcc.gov/document/chairwoman-statement-5th-circuit-
ruling-against-usf.

8. https://docs.fcc.gov/public/attachments/DOC-404230A1.pdf.

9. https://docs.fcc.gov/public/attachments/DOC-404240A1.pdf.
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