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In Sanders v. Illinois Union Insurance Company, the Supreme Court of

the State of Illinois resolved a split in state and federal decisions

applying Illinois law on trigger of coverage in the context of wrongful

incarceration.[1]

According to the Illinois Supreme Court, the City of Chicago Heights’

insurers had no coverage obligation under policies in effect when the

claimant was retried for murder and exonerated, two decades after

the initiation of the prosecution. As a result, Illinois law on trigger of

coverage for wrongful incarceration lawsuits is now on all fours with

decisions by courts nationwide.

The Malicious Prosecution Lawsuit

Sanders arose out of a civil action brought by a claimant who was

convicted of murder in 1995, and retried a second and third time in

2013 and 2014, based on evidence allegedly fabricated in 1994 by

officers of the City of Chicago Heights. The claimant spent 20 years in

prison and was acquitted in 2014. He then filed a lawsuit for

malicious prosecution against Chicago Heights.

Coverage litigation ensued against Illinois Union and Starr Indemnity,

which had issued primary and excess policies to Chicago Heights.

Those policies were in effect when the original conviction was

vacated in 2012, and when the claimant was twice retried in 2013

and 2014, based on evidence fabricated 20 years earlier.

The Trigger of Coverage Dispute
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The coverage litigation centered on when the offense of malicious prosecution took place under Illinois

Union’s and Starr’s occurrence-based policies. The parties identified several dates potentially relevant to

trigger: 1994, when the police allegedly manipulated evidence to implicate the claimant; 2012, when the

claimant’s original conviction was vacated; and 2013 and 2014, when the claimant was twice retried and

eventually exonerated.

Chicago Heights and the claimant argued that the personal injury offense — specifically, all the elements of

the malicious prosecution cause of action — was not complete until the verdict was set aside and the claimant

was exonerated in 2014. Thus, coverage was triggered under the policies in effect in 2014 when the offense

was complete, according to the insured and claimant.

In contrast, Illinois Union and Starr argued that the offense was the wrongful conduct initiating the prosecution

in 1994, not the claimant’s ultimate exoneration in 2014. In other words, the trigger of coverage was the

commencement of the prosecution.

The Illinois Appellate Court, the state’s intermediate appellate court, held in a 2-1 decision that the

occurrence-based policies insured formal causes of action, not wrongful conduct.[2] That meant the primary

and excess policies issued by Illinois Union and Starr were triggered by the accrual of the malicious

prosecution cause of action brought against Chicago Heights in 2014, nearly 20 years after the prosecution

was illegally begun as a result of misconduct by its officers.

The Illinois Supreme Court reversed and held that the Illinois Union and Starr policies were not triggered by

the claimant’s exoneration or second and third retrials.[3] The Sanders court explained that the insured’s

offensive conduct that resulted in the prosecution is the only trigger of coverage.[4]

We see four takeaways from the Illinois Supreme Court’s trigger decision.

1. Until now, Illinois law has been applied unevenly by federal and state courts.

The Illinois Supreme Court’s decision in Sanders is a welcome resolution to what triggers coverage for a

wrongful incarceration claim in that jurisdiction. Illinois long has been one of the most common states for

wrongful conviction litigation. Since 1989, more than 2500 people have been exonerated nationwide.

According to the National Registry of Exonerations, Illinois ranks number two among states with the most

exonerations, with 309 exonerations in the last 30 years. And so far in 2019, at least 23 people have been

exonerated in Illinois, more than any other state.[5]

Given the prevalence of exonerations, it’s no surprise that there’s an active bar of civil rights attorneys in

Illinois filing lawsuits on behalf of those who have had their names cleared of wrongdoing. That in turn has

led to many disputes about potential defense and indemnity coverage for those civil rights lawsuits.
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As a result, there have been many lawsuits in Illinois focused on the threshold issue of which insurance

policies are potentially triggered by a civil rights lawsuit asserting causes of action arising out of wrongful

incarceration. By our count, there are about two dozen decisions applying Illinois law on trigger of coverage

in this context.

More than a decade ago, courts first concluded that the applicable trigger in Illinois is the initial injury to the

claimant, usually at the time of arrest or indictment.[6] Then, between 2010 and 2012, a trio of decisions by

the United States Court of Appeals for the Seventh Circuit predicted that Illinois courts would apply a dual

trigger to wrongful incarceration claims.[7]

Causes of action challenging the arrest would trigger coverage under policies at the time of arrest. On the

other hand, causes of action challenging the conviction would trigger coverage under policies in effect at time

of exoneration.

The theory was, according to the Seventh Circuit, a claimant cannot assert a civil cause of action for malicious

prosecution until the underlying criminal conviction has been reversed or set aside.[8] Because the cause of

action was not yet complete until exoneration, the Seventh Circuit reasoned that coverage for malicious

prosecution could not be triggered at any earlier time.[9]

That prediction did not bear out, however. Since 2015, five Illinois intermediate appellate courts held that

exoneration was not the trigger of coverage.[10] Under those decisions, the trigger was the start of the

prosecution and not the exoneration of the claimant.

Then, in January 2019, the Illinois Appellate Court in Sanders reached the opposite result, in line with the

Seventh Circuit, holding that insurance policies on the risk when Sanders was retried and ultimately acquitted

were triggered.[11] This split and uneven analysis of trigger law by courts applying Illinois law were the

backdrop to the Illinois Supreme Court’s recent decision.

2. Illinois law is now aligned with most courts.

In Sanders, the Illinois Supreme Court has clarified that the applicable triggering event happens when the

prosecution has begun. The Illinois Supreme Court explained that “the most straightforward reading of the

term [offense] indicates that coverage depends on whether the insured’s offensive conduct was committed

during the policy period.”[12]

The Illinois Supreme Court noted that “it has not escaped our notice that most courts that have considered this

issue also have ruled that a malicious prosecution for purposes of insurance occurs at the commencement of

the prosecution.”[13]

In so doing, the Illinois Supreme Court has established that Illinois law is in line with the many courts
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nationwide that have considered trigger of coverage in wrongful incarceration suits.

Numerous decisions by trial and appellate courts around the country have examined trigger under

occurrence-based policies for an array of state and federal causes of action in wrongful incarceration actions,

including: California, the District of Columbia, Florida, Georgia, Idaho, Indiana, Iowa, Kentucky, Maryland,

Massachusetts, Missouri, New Jersey, New York, Ohio, Pennsylvania and Washington.[14] These courts

uniformly take the approach that the trigger of coverage is when the claimant was first injured.

For example, a Kentucky federal court recently noted that “a majority of courts have held that the injury, for

insurance purposes, occurs when the underlying criminal charges are filed.”[15] And a Missouri federal district

court observed last year that “the majority view [is] that in the context of insurance, malicious prosecution -

either civil or criminal - occurs when the defendant begins to institute prosecution of charges against the

plaintiff.”[16] Illinois trigger law for wrongful incarceration now tracks the approach taken by nearly all courts.

3. The Illinois Supreme Court rejected trigger arguments focusing on exoneration or retrials.

The Sanders court was not persuaded by arguments for any trigger other than the start of the criminal process

against the claimant. In response to the claimant’s and insured’s contention that exoneration should be a

trigger, the Illinois Supreme Court held that the language in a typical occurrence-based policy “does not

require that the elements of the tort [of malicious prosecution] be satisfied.”[17]

Indeed, the Illinois Supreme Court put to bed the prediction by the Seventh Circuit earlier this decade that

Illinois law allowed for an exoneration trigger. The Sanders court noted that the prediction was based on a

misapplication of Illinois authority from 40 years ago. The Illinois Supreme court clarified that the “federal

appellate court’s attempt to predict Illinois law … does not reflect our approach for determining when

coverage for malicious prosecution occurs under an occurrence-based policy.”[18]

Separately, the Illinois Supreme Court rejected the argument that a retrial of the claimant could constitute a

separate trigger of coverage. Sanders considered the occurrence-based policy’s language deeming that a

single occurrence applied to all injuries arising out of “substantially the same Personal Injury.”[19]

The court noted that it did not matter that “another theory of liability was added during the retrials” because

the injury to the claimant — specifically, “the initiation of a suit based on evidence manufactured by Chicago

Heights police officers” — remained the same.[20] That analysis tracks the approach by other courts

considering the issue even without focus on such deemer language.[21]

In short, in establishing a single trigger for wrongful incarceration suits at the time of initiation of prosecution,

Sanders clarified that other trigger arguments advanced by insureds and claimants lack merit under Illinois

law.
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4. Wrongful incarceration trigger litigation remains in development nationwide.

The Illinois Supreme Court’s definitive statements about trigger provide clarity for litigants in that state. But

insurers and insureds continue to have widespread disputes about trigger of coverage for wrongful

incarceration lawsuits.

Indeed, the result in Sanders calls into question other decisions that have reached different results. For

instance, in Travelers Indemnity Co. v. Mitchell,[22] the U.S. Court of Appeals for the Fifth Circuit found a duty

to defend under polices in effect while the claimant was imprisoned.

That decision was based on unusual physical injures, and ignored other appellate authority holding that all

damages flowing from continued incarceration that resulted from earlier misconduct are not a separate

trigger. Given Sanders, and most other decisions in more than a dozen jurisdictions nationwide, insurers would

have a solid basis to challenge the application of Mitchell in other circumstances.

Indeed, one court recently did exactly that.

A Kentucky federal court in July 2019 in St. Paul Guardian Insurance Co. v. City of Newport,[23] distinguished

the Fifth Circuit’s approach in Mitchell based on the unusual discrete physical injuries before the Fifth Circuit.

The City of Newport decision made clear that “damages that flowed from [the claimant’s] continued wrongful

incarceration that came to pass as result of the malicious prosecution” did not trigger coverage under policies

in effect during imprisonment. The district court decision in City of Newport has been appealed and is being

briefed before the U.S. Court of Appeals for the Sixth Circuit.[24]

Despite the majority approach to trigger, we expect that trigger will continue to be tested by insureds and

claimants. In addition to the Sixth Circuit’s consideration of the issue, the U.S. Court of Appeals for the Eighth

Circuit recently heard oral argument in Argonaut Great Central Insurance Co. v. Lincoln County, Missouri,[25]

narrowly focused on the exact trigger of coverage at the outset of the underlying criminal action. On top of

that, state court actions are pending in Missouri and Nebraska, among other states confronting these trigger

issues.[26]

While Sanders provides clarity to important trigger questions, City of Newport, Lincoln County, Mitchell and

other recent decisions show that courts still will be grappling with wrongful incarceration trigger litigation.
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