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IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF TEXAS
FORT WORTH DI VI SI ON

LANDVARK | NSURANCE COVPANY

VS.

LONERGAN LAWFIRM PLLC &
GAYLENE ROCGERS LONERGAN ACTION NO. 4:17-CV-0278-Y
VS.

§
§
§
8
§
§
8
§
§
CHRI STOPHER DI LLON SNELL, 8§
BRI AN LOCKHARD, | MPROMPTU 8§
COVMUNI CATI ONS, LLC, TCODD 8§
CRAIN & JAVES L. SPRINGER JR. 8§

ORDER GRANTI NG MOTI ON FOR SUMVARY  JUDGVENT

l. I NTRODUCTI ON

Before the Court is a notion for summary judgnent by Landmark
American | nsurance Conpany (“Landmark”) (doc. 38). The notion
asks the Court to determ ne whether Landmark’s insured invoked
coverage by properly reporting a claim under a |awer’s
prof essi onal -responsi bility policy. More specifically, the notion
asserts that the inclusion of a claim supplenment in a renewal
application failed to trigger Landmark’s duty to defend and
i ndemmi fy. After review, the Court GRANTS Landmark’s notion based

upon the follow ng rationale.
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1. FACTUAL & PROCEDURAL BACKGROUND!
A About the Parties

Landmark is an insurance conpany providing professional-
l[iability-insurance policies fromits principal place of business
in Atlanta, CGeorgia.2 (Conpl. (doc. 1) 1.)

Def endant Gayl ene Rogers Lonergan (“Lonergan”), Landmark’s
insured, is alicensed attorney providing | egal services in Dallas,
Texas. (Id. at 3.) The Lonergan Law Firm PLLC (collectively
“Def endants”), is a professional l[imted-liability conpany
providing | egal services fromits principal place of business in
Dal | as, Texas. (1d.)

Chri st opher Dillon Snel | ; Bri an Lockhar d; | npr onpt u
Communi cations, LLC, Todd Crain; and Janes L. Springer Jr.
(collectively “lIntervenor Def endant s”) are individual and
corporate investors involved as lenders in the underlying state-

court dispute. (Interv. Defs.” Mdt. to Intervene (doc. 15) 5.)

1 This case involves a conplex underlying dispute concerning a real-estate-
transaction scam Mich of the factual background to the scamis immterial to
the current issues before the Court. Therefore, the Court only includes as
much factual background as is necessary to pronote the parties’ understanding
of the Court’s resolution of the notion.

2 Landmark is technically a subsidiary of RSU Goup, Inc. (“RSU”), that has
no enpl oyees. Al'l professional liability policies are issued as Landnmark
policies, but RSU renmains the parent conpany. (Interv. Defs.’” App’'x to Opp’'n
to Pl.’s Mbt. for Summ J. (doc. 48) 170.)
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B. The Underlying Dispute

In 2015, N & J Enterprises (“N & J”) approached Intervenor
Def endants regarding an investnent opportunity. (Interv. Defs.
App’x to Opp’'n to Pl.’s Mot. for Summ J. (doc. 48) 43-44.) The
opportunity i nvolved the purchase of real property in
Dal wort hi ngton Gardens, Texas (“the Dalworthington Property”).
(Id.) To invest, Intervenor Defendants would, and did, provide a
$4.6 mllionloan to N & J, which then purchased t he Dal wort hi ngt on
Property. The loan was secured by granting the Intervenor
Def endants certain rights to various assets, including a deed of

trust for the Dalworthington Property. (ld. at 47-48).

Def endant s presi ded over the closing of the | oan and provi ded
assurances to the Intervenor Defendants that all security
docunentation concerning the loan’s security was properly
assenbl ed and executed. (1d.) Relying upon that assurance, the
I ntervenor Defendants authorized the funds’ disbursenent and
Def endants, acting as the transaction’s escrow agent, released

| nt ervenor Defendants’ $4,600,000 to N & J in May 2015. (1d.)

In June 2015, the loan matured but N & J failed to make
paynents to the Intervenor Defendants, who consequently attenpted
to enforce their rights under various security interests that N &

J had provided. (1d. at 48.) One of those security interests
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was a Bank of Anerica escrow account containing approxinately
$5, 000, 0000 that resulted from an agreenent between N & J and
Edward Eddyenton I11 (*Eddyenton”). (1d.) As security for the
| oan, Eddyenton and N & J assigned N & J's rights to the account
to the Intervenor Defendants. (1d.) Lonergan had previously
notarized the escrow assignnment agreenent’s signature page and
attested that she witnessed the escrow agent, Eddyenton, sign the

agreenent in her presence. (1d.)

The Intervenor Defendants also attenpted to enforce their
rights to proceeds from an unrelated real-estate transaction
involving N & J that was included in the Dal worthi ngton-Property
deal. Previously, Lonergan had notarized an assignnent of N& J's
property rights to $14,000,000 in proceeds from a transaction
i nvol ving property |l ocated on Coonbs Creek Drive in Dallas, Texas

(“the Coonbs Creek Property”). (ld. at 49.)

The enforcenent attenpts proved to be a fool’s errand for the
| ntervenor Defendants. In doing so, it becanme clear that the Bank
of America escrow account never held nore than $500, that Eddyenton
was an alias of Jonathan Blount (“Blount”), N & J's owner and a
career crimnal wth prior felony convictions for fraudul ent
investnments in Texas and Cklahoma, and that Lonergan had never

actually witnessed Blount sign the escrow assignnent agreenment in
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her presence. (Id. at 48-49.) Concerning the Coonbs Creek
Property, Intervenor Defendants |earned that Lonergan suspected
that N & J held no rights to the property at the tinme it assigned
its rights to the Intervenor Defendants, but never conveyed that

information to them (Id. at 49.)

Wth all remaining security interests proven fraudul ent, the
| ntervenor Defendants attenpted to enforce their rights under the
deed of trust on the Dalwrthington Property by initiating
forecl osure proceedings. (1d.) However, they soon discovered
that Lonergan had inaccurately described the Dalworthington
Property in the deed and the Intervenor Defendants were only able
to recover fromits sal e approxi mately $2, 900, 000 of the $4, 600, 000
loan. (l1d.) Wat is nore, N & J's $14, 600, 000 apprai sal of the
Dal wor t hi ngt on Property proved to be nore than tentines its actua

val ue, which was overl ooked by Lonergan. (1d.)

C. Landmark’s Professional-Liability Coverage and Underlying
State-Court Lawsuit Against Lonergan

Landmar k provi ded professional-liability-insurance coverage
to Lonergan between May 2014 and Spring 2017. (Pl.”s App’x to
Mot. for Summ J. (doc. 40-1) 72); (Interv. Defs’. App’'x to Opp’'n
to Mot. for Summ J. (doc. 48) 151.)) During that time, Lonergan
renewed her policy yearly by conpleting an application that

Landmar k subsequently reviewed prior to renewal. (Id. at 68.)
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The application includes a question asking the applicant if a
professional -liability claim or suit has ever been nmade agai nst
the applicant’s firm or predecessor firm within the last five
years. (ld. at 72.) |If the applicant indicated that this was the
case, he was required to conplete a clains supplenent listing and
describing those clains. (ld. at 72, 73; 110, 111.) For both the
2015 and 2016 claim periods involved in this case, Lonergan filed
a supplenment in April 2015 and 2016 when applying to renew her
policy.3 (1d. at 73, 111.)

On May 12, 2015, Landmark issued Lonergan a |awer’s
prof essional -liability-insurance policy for the period between May
8, 2015, through May 8, 2016 (“2015 Policy”), and again for the
peri od between May 8, 2016, and May 8, 2017 (“2016 Policy”). (Pl.’s
App’x to Mot. for Summ J. (doc. 40-1) 43, 80.) The policies
operated on a nade-and-reported basis with a retroactive date of
May 8, 2014. (I1d.)

Certain provisions of both policies, which are identical, are

pertinent to resolving the issues before the Court. They are:

3 The Court notes that Lonergan filed the supplenent in response to question 17
in both applications. That question, however, asks whether the firmor any of
its menbers or forner nmenbers has provided services relating in any way to a
security or to activities or transactions subject to the Securities Act of 1933-
34. In both instances, Lonergan answered in the negative which would not
trigger a clains-supplenment’s subm ssion. In reviewing the application, the
Court recognizes that Lonergan’s claim supplement is clearly responsive to
guestion 24’'s pronpt. (Pl.’s App’x to Mot. for Summ J. (doc. 40-1) 73, 111.)
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Covered Services: [Landmark] will pay on behal f of
the Insured as shown in the [d]eclarations, all
suns that the Insured becones |egally obligated to
pay as [d] anages and associ ated [c]l ai m[e] xpenses
arising out of a negligent act, error, omssion,
or [p]ersonal [i]njury, even if the [c]laim
asserted is groundless, false or fraudulent, in
t he renderi ng of or failure to render
[ p]rofessional [s]ervices as a [|]awer, provided
t hat the:

1. [c]laimis first nade agai nst the |nsured
during the [p]olicy [p]eriod, and reported
to [Landmark] no later than thirty (30)
days after the end of the [p]olicy
[ p]eriod.

Policy Period: neans the period of tine stated in
the [d] ecl arations or any shorter period resulting
from policy cancellation or amendnent to the

policy.

Claim neans a witten demand for nonetary or non-
nmonetary relief received by the Insured during the
[p]olicy [p]eriod, including the service of suit,
or the institution of an arbitration proceedi ng.
Addi tionally, [c]lainms that arise from an
i nci dent, occurrence or offense first reported by
the Insured during the [p]olicy [p]eriod and
accepted by [Landmark] in accordance with Part |V.
A. Notice of Caimwll be considered a [c]laim
first made during the [p]olicy [p]eriod.

Notice of Claim The Insured nust notify [Landmar K]
as soon as practicable of an incident, occurrence
or offense that may reasonably be expected to
result in a [c]laim Were notice to [Landmark]
of such incidents, occurrences or offenses has been
acknow edged as adequate by [Landmark] in writing,
subsequent [c]lainms derived from such incidents,
occurrences or offenses wll be deened as first
made at the tinme the incident, occurrence or
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offense giving rise to such [c]laim was first
provided. The Insured also nust imediately send
copies to [Landmark] of any demands, notices,
sumrmonses or | egal papers received in connection
with any [c]laim and nust authorize [Landmark] to
obtain records and other information.

(Interv. Defs.” App’x to Oop’'n to Pl.’s Mot. for Summ J. (doc

48) 9, 13, 14.)

On July 30, 2015, Intervenor Defendants filed suit against
Lonergan in the 17th Judicial District Court, Tarrant County,
Texas, alleging breach-of-contract, negligence, and negligent
m srepresent ati on based upon Lonergan’s actions in connection with
the loan’ s closing. (1d. at 70-71.) Lonergan was served wth
process on August 4, 2015. (Pl.’s App’x to Mot. for Summ J. (doc.
40-1) 17.) Because the lawsuit had not been initiated as of the
2015 Policy’s issuance, Lonergan did not report it in her claim
supplenment in April 2015. (Pl.’s App’'x to Mot. for Summ J. (doc.
40-1) 73.)

However, Lonergan did present the matter to Landmark in her
April 2016 claim supplenent. (1d. at 111.) I n that suppl ement
Lonergan descri bed the underlying state-court |awsuit as:

Septenber 2015 — Suit filed against Firm(as title
agent), Title Conpany, Borrower(s), and Guarantor
by Lender to the transacti on—Regar di ng non- paynment
of | oan by Borrower; alleged fraud and negli gence—
D scovery proceedi ng W th Gayl ene Roger s
Lonergan’s deposition being taken; Settlenent

tal ks are in process and Borrower is in process of
payi ng outstandi ng anmounts due Lender which will
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result in full release of all parties with no
further liability.

(1d.)

On June 9, 2016, the thirty-day-claimreporting deadline for
the 2015 Policy expired while the wunderlying state-action
progr essed. On March 12, 2017, Lonergan transmitted a letter to
Landnmar k seeki ng coverage in connection with the underlying state-
court lawsuit and attaching a state-court order conpelling
medi ati on. (Interven. Defs.” App’'x to Opp’'n to Pl.’s Mt. for

Summ J. (doc. 48) 126-27.)

Landmar k responded to Lonergan’s request on March 29, 2017.
Inits letter, Landmark asserted that “coverage does not exist for
the clains asserted agai nst Lonergan in the referenced |awsuit.”4
(Id. at 131.) The rationale supporting Landmark’s decision was
that it first received Lonergan’s request for coverage on March
12, 2017, and that that request was not made during the 2015
Pol i cy. (Id. at 136.) It also stated that Lonergan failed to
provi de a copy of the underlying state-court action’s petition and

sumons to Landmark, which violated its notice conditions.> (1d.)

4 The letter also pointed to correspondence between Lonergan and Landmark on
August 2, 2016, in which Landmark purportedly discussed only the alleged clains
agai nst Lonergan and the facts necessary to those allegations. The letter,
however, was not included in the record currently before the Court.

5 Landmark al so asserted that a variety of the Policy's substantive provisions
woul d not cover Lonergan’s clainms even if the claim had been reported in a
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Landmar k concluded the letter by indicating that it would not be

attendi ng the previously schedul ed March 30, 2017 nedi ation. (1d.)

On March 31, 2017, Landmark filed the current lawsuit wth
this Court seeking a declaratory judgnent that it possesses no
duty to defend or indemmify Lonergan concerning the clai ns brought
by the Intervenor Defendants in the wunderlying state-court

lawsuit. (Conmpl. (doc. 1).)

That | awsuit was adj udi cated via a bench trial in August 2017.
On Decenber 11, 2017, the state court entered a final judgment
against Lonergan on the [Intervenor-Defendants’ clains for
negl i gence and negligent m srepresentation and awarded t hem act ua
damages of $804,581.76 plus pre-and-post-judgment interest.
(Interv. Defs.” App’x to Oop’'n to Pl.’s Mdt. for Summ J. (doc.

48) 140.)

[11. LEGAL STANDARDS

A Summary Judgnent Standard

When the record establishes “that there i s no genui ne di spute
as to any material fact and the novant is entitled to judgnent as
a matter of law,” summary judgnent is appropriate. Fed. R Cv.

P. 56(a). “[A dispute] is ‘genuine’ if it is real and substanti al,

timely manner. (Interv. Defs.’” App’'x to Opp’'n to Pl.’s Mt. for Summ J. (doc
48) 137.)
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as opposed to nerely formal, pretended, or a sham” Bazan v.
Hidalgo Cnty., 246 F.3d 481, 489 (5th Gr. 2001) (citation
omtted). Afact is “material” if it “mght affect the outcone of
the suit under governing law.” Anderson v. Liberty Lobby, Inc.

477 U.S. 242, 248 (1986).

To denonstrate that a particular fact cannot be genuinely in
di spute, a plaintiff novant nmust (a) cite to particular parts of
materials in the record (e.qg., affidavits, depositions, etc.), and
(b) if the defendant has cited any materials in response, show
that those materials do not establish the presence of a genuine
di spute as to that fact. Fed. R Cv. P. 56(c)(1). Although the
Court is required to consider only the cited materials, it my
consider other materials in the record. See Fed. R CGv. P
56(c)(3). Nevertheless, Rule 56 "does not inpose on the district
court a duty to sift through the record in search of evidence to
support a party's opposition to summary judgnent.” Skot ak .

Tenneco Resins, Inc., 953 F.2d 909, 915-16 & n.7 (5th Cr.), cert.

denied, 506 U. S. 825 (1992). | nstead, parties should "identify
specific evidence in the record, and . . . articulate the 'precise
manner' in which that evidence support[s] their claim" Forsyth

v. Barr, 19 F.3d 1527, 1537 (5th G r. 1994).
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I n eval uati ng whether summary judgnent is appropriate, the
Court “views the evidence in the light nost favorable to the
nonnmovant, drawing all reasonable inferences in the nonnovant’s
favor.” Sanders-Burns v. City of Plano, 594 F.3d 366, 380 (5th
Cr. 2010) (citation omtted) (internal quotation marks omtted).
“After the non-novant has been given the opportunity to raise a
genui ne factual [dispute], if no reasonable juror could find for
t he non-novant, summary judgnent will be granted.” Byers v. Dallas
Morning News, Inc., 209 F.3d 419, 424 (5th Cr. 2000) (citing

Cel otex Corp. v. Catrett, 477 U. S. 317, 322 (1986)).

B. Controlling State Law

Since federal jurisdiction in this case arises from a
diversity of citizenship, the Court applies the forum state’s
substantive | aw. ACE Am Ins. Co. vVv. Freeport Wlding &
Fabricating, Inc., 699 F.3d 832, 839 (5th Gr. 2012) (citing Erie
RR Co. v. Tonpkins, 304 US. 64, 78 (1938)). The parties’
briefing does not dispute that Texas |aw applies to the Court’s
interpretation of the 2015 and 2016 Policies in this instance.

Under Texas law, insurers may have two responsibilities
regarding policy coverage--the duty to defend and the duty to
i ndemni fy. Id. (quoting Glbane Bldg. Co. v. Admral Ins. Co.,
664 F.3d 589, 594 (5th G r. 2011) (citation omtted)). The Texas
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Suprene Court has explained that these duties are distinct and are
to be decided separately. G | bane Bldg. Co., 663 F.3d at 594.
While the duty to defend is broader than the duty to indemify, in
sone cases the sane factors that negate the duty to defend wl|
al so negate the duty to indemify. See Northfield Ins. Co. wv.
Loving Home Care, Inc., 363 F.3d 523, 527-28 (5th Cir. 2004)
(citation omtted); see also Farners Tex. Cty. Miut. Ins. Co. v.
Giffin, 955 S.w2d 81, 84 (Tex. 1997).
1. Duty to Defend

In Texas, a district court determnes an insurer’s duty to
defend by following the eight-corners rule. Liberty Mitual Ins.
Co. v. Graham 473 F.3d 596, 599 (5th Gr. 2006). Under this rule,
the Court examines only the allegations in the underlying petition
and the i nsurance-policy’ s | anguage to determ ne whether a duty to
def end arose. Id. at 600. The Court’s assessnment, however,
remains |limted. It cannot read facts into the pleadings, |ook
outside of them or speculate as to factual scenarios that m ght
trigger coverage or give rise to anbiguity. G | bane Bl dg. Co.,
663 F.3d at 596-97. If the petition’s facts, taken as true,
potentially raise a coverage claim under the policy, an insurer
beconmes obligated to defend the insured. Colony Ins. Co. .
Peachtree Constr., Ltd., 647 F.3d 248, 253 (5th Gr. 2011) (citing
Qui deOne Elite Ins. Co. v. Fielder Rd. Baptist Church, 197 S.W3d
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305, 308 (Tex. 2006)). Any doubts are resolved in the insured s
favor. Graham 473 F.3d at 602.
2. Duty to Indemify

Under Texas law, the duty to indemify is based upon the
actual facts that underlie the cause of action and termnate in
liability. Northfield Ins. Co. v. Loving Hone Care, 363 F.3d 523,
528-29 (5th Cir. 2004) (citing Canutillo Indep. Sch. Dist. V. Nat’|
Union Fire Ins. Co. of Pittsburgh, Pa., 99 F.3d 695, 701 (5th Cr.
1996)). In general, Texas |lawonly considers the duty-to-indemify
guestion justiciable after the wunderlying suit is concluded
unl ess, “the same reasons that negate the duty to defend |ikew se
negate any possibility the insurer will ever have a duty to

indemmify.” 1d. (quoting Giffin, 955 S.W2d 81, 84 (Tex. 1997)).

V. ANALYSI S

The crux of this case requires the Court to identify the point
al ong the chronol ogy of interaction between Lonergan and Landmark
at which the claim was reported in the manner required by the
professional -liability policy. Landmark argues that Lonergan only
so reported the claimon March 12, 2017, when she transmtted a
letter to Landnmark demanding coverage in connection with the
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under |l ying state-court |lawsuit and attaching the state-court order
conpel I'ing medi ati on. (Pl.”s Mot. for Summ J. (doc. 39) 11.)
That woul d mean that Lonergan woul d not have properly reported the
cl ai m under the 2015 Policy, whose reporting deadline expired on
June 9, 2016, and would not have been entitled to coverage under
the 2016 Policy because it related to an occurrence preceding the

2016 Policy’'s effective date. The Court agrees with this argunent.

A The Duty to Defend

At the outset, it is undisputed that both policies are of
the clains-nmade-and-reported variety. (Interv. Defs.” App'x to
Qop’'n to Pl.’s Mt. for Summ J. (doc. 48) 7; (Pl.’s App’'x to
Mot. for Summ J. 80.)) That neans that a claim nust be nade
agai nst the insured during the policy period and the insured nust
also notify the insurer of the claimduring that sane period to
recei ve coverage. Mat ador Petrol eum Corp. v. St. Paul Surplus
Lines Ins. Co., 174 F. 3d 653, 658-59 (5th Cr. 1999).

1. Assessing the Claims Subject Mtter

An exami nation of the substance of the underlying state-court
petitions and Lonergan’s 2015 Policy does indicate that a duty to
defend woul d have arisen in this situation. Here, an explanation
of the nature of Lonergan’s actions becones instructive. In the
underlying state-court action, Intervenor Defendants all eged that
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Def endants were professionally negligent in performng their
responsibilities as title agents and closers for the 1|oan
transaction. (Pl.’s App’'x in Support of Mdt. for Summ J. (doc.
40-1) 33.) More specifically, Defendants 1) never notified
I nt ervenor Defendants that Blount was a convicted felon; 2) did
not w tness the signing of docunents by Bl ount invol ving the Bank-
of - Anerica escrow account and failed to disclose that fact to
| ntervenor Defendants; 3) did not disclose that N & J owned no
interest in the Coonbs Creek Property; and 4) failed to ensure
that critical docunments were properly executed and acknow edged.
(1d.)

When these alleged negligent acts are analyzed against the
2015 Policy's provisions, the Court concludes that three of these
all egations would potentially amount to viable clains.é® The
remai ni ng all egati ons’ subject nmatter would fall under the rubric
of “Professional Services” as defined by the 2015 Policy. Those
services are described as “only services perfornmed for others by
an Insured as an escrow agent, | awyer, notary public,

adm ni strator, conservat or, execut or, guardian ad litem

6 The Court determines that Policy Exclusion L woul d excl ude coverage concerni ng
t he circunstances surroundi ng Lonergan’s notarization of Blount’s signature on
the escrow agreenent. Exclusion L prohibits coverage for any clai marising out
of “[t]he notarization of a signature w thout the physical presence of the
signator before the Insured.” (Pl."s App’x to Mdt. for Summ J. (doc. 40-1)
48.)
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arbitrator, nediator, trustee, and title insurance agent.” (Pl.’s
App’x to Mot. for Summ J. (doc. 40-1) 48.) There is no dispute
that the pleadings allege that Defendants acted as escrow agent
and |lawer regarding the underlying fraudulent real-estate
transaction and that those actions inplicate the policy's
“Prof essi onal Services” provisions.
2. Assessing Notice of the daimto Landmark

However, just because a clainis subject matter falls under an
i nsurance-policy’s provisions does not necessarily make the cl aim
vi abl e. Because this case involves a clains-nmade-and-reported
policy, the insurer nust also be notified of the claimduring the
policy period to receive coverage. WMatador, 174 F.3d at 658-59.
Because the claim was untinely, that is, Defendants did not
properly report it to Landmark during the policy period, the Court

concl udes that Landmark possessed no duty to defend Defendants in

the underlying state-court action.

Def endants argue that Lonergan’s inclusion of a claim
suppl ement in April 2016 was sufficient to place Landmark on noti ce
of aclaims being filed wthin the 2015 Policy period--triggering
its duties to defend and i ndemmify. (Interv. Defs.” Qop’'nto Pl.’s
Mt. for Summ J. (doc. 47) 6.) However, the 2015 Policy
provi sions belie this argunent.

ORDER GRANTI NG MOTI ON FOR SUMVARY JUDGVENT
TRMjtl

17



Case 4:17-cv-00278-Y Document 50 Filed 03/08/19 Page 18 of 27 PagelD 822

To be considered a “clainf under the policy, a request to
defend and i ndemmify nust anount to “a witten demand for nonetary
or non-nmonetary relief.” (Pl.”s App’x to Mot. for Summ J. (doc.
40-1) 49.) Since the term “demand” is unanbiguous in the 2015
Policy, the Court applies its plain neaning. Puckett v. U S. Fire.
Ins. Co., 678 S.W2d 936, 938 (Tex. 1984) (“When there is no
anbiguity, it is the Court’s duty to give the words used their
pl ai n meani ng.”) Bl ack’s Law Dictionary defines “demand” as the

“assertion of a legal or procedural right.”7

It is this assertion of a |legal or procedural right that the
Court |ooks for when assessing the text of Lonergan’s claim

suppl enent. That suppl enent states:

Sept enber 2015 — Suit filed against Firm(as title
agent), Title Conpany, Borrower(s), and Guarantor
by Lender to the transacti on—Regar di ng non- paynent
of | oan by Borrower; alleged fraud and negli gence—
Di scovery proceedi ng with Gayl ene Roger s
Lonergan’s deposition being taken; Settlenent
tal ks are in process and Borrower is in process of
payi ng outstandi ng anmounts due Lender which wll
result in full release of all parties with no
further liability.

(Pl.”s App’x to Mot. for Summ J. (doc. 40-1) 111.) It is clear

t hat the suppl ement contains no assertion of a | egal or procedura

7 Demand, BLACK' s LAwDicTiovary (10th ed. 2014).
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right.s What it does contain is a concise synopsis of the
underlying dispute sufficient to apprise Landmark of its subject-
matt er and progress but remains devoid of a coverage request under
the 2015 Policy. The Court does not consider this subm ssion as
sufficient to satisfy the definition of a “clainf per the 2015
Policy’s owmn ternms and, therefore, it amunts to nothing nore than
an informal conmunication to Landmark about “an incident,
occurrence or offense that may reasonably be expected to result in

a[c]laim” (ld. at 50 (enphasis added).)

This holding aligns with others issued by federal circuit and
district courts nationwide.® The United States Court of Appeals
for the Eighth Grcuit has held that information contained in a
renewal application that did not inpart effective notice of a claim
to an insurer did not trigger the obligation to defend under a
cl ai ns-made policy where that information did not address a cl aim

or potential claimw thin the neaning of the policy. F.D.1.C .

8 The Court notes the contrast between the text of Lonergan’s April 2016 claim
suppl enent and her March 12, 2017 letter to Landmark requesting coverage. The
letter states that “[p]Jursuant to the terns of ny Lawers Professional Liability
Coverage, | amforwarding a request for coverage in connection with an existing
| awsui t " and definitively invokes Defendants’ coverage under its 2016
Policy. (Interv. Defs.” App'x to Opp’'n to Pl.’s Mot. for Summ J. (doc. 48)
126.)

9 The i ssue of whet her a cl ai msuppl enent contained i n a professional -insurance-
coverage-policy application can constitute a notice of claim has renmained
unaddressed by both Texas courts and the United States Court of Appeals for the
Fifth Crcuit.
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St. Paul Fire & Marine Ins. Co., 993 F.2d 155, 159 (8th GCir. 1993).
Li kew se, the Tenth Crcuit simlarly determned that information
contained in an insured’ s renewal application did not anpbunt to
the notice of a claim or potential claim that was required to
trigger coverage obligations under a clains-made-directors-and-
officers policy. LaForge v. Am Cas. Co. of Reading, Pa., 37 F.3d
580, 584 (10th GCir. 1994). More recently in Am Cas. Co. of
Reading, Pa. v. Continisio, the Third Crcuit held that an
i nsureds’ subm ssion of a renewal application for a clains-nmde
policy did not satisfy a policy requirement that insureds give
timely witten notice of claimat a specified address. 463 F. App’ X
162, 167-68 (3d. Cr. 2012). Such case law confirns the rationale
in this instance that a renewal application’ s subm ssion cannot
trigger rights and obligations to defend an insured where such
application did not provide claimconformng |anguage that would

signal to an insurer that the insured is seeking intervention.

Mor eover, Lonergan did not forward any suit papers along with
her application that would have conveyed that she was attenpting
to transmt nore than just a synopsis of the underlying suit.
“[ T] he Suprenme Court of Texas has consistently held that an i nsurer
has no duty to defend or to i ndemmify an insured unl ess the insured
forwards suit papers and requests a defense in conpliance with the
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suit’s notice-of-suit conditions.” Hudson v. Gty of Hous., 392
S.W3d 714, 725 (Tex. App. 2011). Wthout such papers and claim
conform ng | anguage, Landmark owed no duty to provide Lonergan’s
unsought def ense. Nat’| Union Fire Ins. Co. of Pittsburgh v.
Crocker, 246 S.W3d 603, 610 (2006) (“lnsurers owe no duty to
provide an unsought, uni nvi t ed, unr equest ed, unsolicited

defense.”).

| nt ervenor Defendants oppose Landmark’s notion on the theory
that the 2015 Policy’'s reporting provision should be afforded its
plain meaning and, by doing so, the provision contains no
limtations as to how an i nsured woul d notify Landmark of a request
to defend and i ndemify.10 (Interv. Defs.” Opp’'nto Pl.’s Mdt. for
Summ J. (doc. 47) 22-25.) Under this construction, |Intervenor

Def endants argue that Texas courts “have long held that the plain

meaning of “report” is, quite sinply, ‘sonething that gives
information’, ‘to convey or dissemnate information,” ‘any
statenent of fact,” and ‘information provided or conveyed.’”

(Interv. Defs.” Opp'n to Pl.’s Mdt. for Summ J. (doc. 47) 22

(internal citations omtted).) Therefore, Defendants insist,

10 For ease of reference, the reporting provision states that Landmark will
provide services if the [c]laimis first nmade against the Insured during the
[p]olicy [p]leriod, and reported to [Landmark] no later than thirty (30) days
after the end of the [p]olicy [p]leriod. . . .” (Interv. Defs.” App’'x to Opp’'n
to Pl."s Mot. for Summ J. (doc. 48) 9, 13, 14.)
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Lonergan’s inclusion of a description of the state-court action in
her April 2016 claim supplenent anpbunts to a clains being
“reported” under the 2015 Policy since it conveyed basic

i nformati on about the underlying | awsuit.

This theory is unpersuasive for two reasons. First, Texas
| aw requires that a court “exam ne and consider the entire witing
inan effort to harnoni ze and give effect to all the provisions of
the contract so that none will be rendered neani ngless.” Seagull
Energy E & P v. Eland Energy, 207 S.W3d 342, 345 (Tex. 2006)
(emphasis original) (internal quotation and citation omtted). Put
nmore directly, courts do not read contractual provisions in
i solation fromone another. 1Inre Ford Motor Co., 211 S.W3d 295,
298 (Tex. 2006) (per curiam. “Nor do [courts] consider only the
[terns] favoring one party and disregard the remainder.” Gty of

Keller v. Wlson, 168 S.W3d 802, 811 (Tex. 2005).

While the plain-nmeaning definitions supplied by Intervenor
Defendants certainly apply to “reporting” in this instance, the
provision, itself, ~contains Ilimting I|anguage through its
incorporation of the term “claim?” The Court interprets these
terms to mean that whatever information is conveyed to Landnmark
within the 2015 Policy’'s tenporal term nmust be reflected in

| anguage consistent with its definition of “claim?” In other
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wor ds, the insured nust convey the informati on couched in | anguage
that requests interventionin the matter. That | anguage i s m ssing
in the description Plaintiff used in describing the state-court

case to Landmark in this instance.

Movi ng beyond the reporting provision’ s |anguage, the Court
has identified further ternms that narrow the scope for reporting
a claimunder the 2015 Policy. The contract’s “Notice-of-d ainf
condition requests that all claiminformation directed to Landnmark
be sent to its clains departnment via mail or e-mail. (Pl."s App’X
to Mot. for Summ J. (doc. 40-1) 50.) The Court interprets this
provision to nean that the conveyance of claimcoverage
i nformati on under the reporting policy’s terns nust be directed to
the clainms departnment in the required format to provi de adequate
notice of a claims filing. The record sinply does not indicate
that Lonergan did so in this situation; her supplenment nerely
conveyed information about the state-court |awsuit but did not

anount to a reported clai munder the 2015 Policy.

Second, the Court is dissuaded from follow ng Intervenor-
Def endants’ theory because of the conprehensive effect its inpact
woul d have upon insurers. Adopting this rationale would

essentially allow insureds to “report” clains in a nyriad of ways

beyond those stipulated to in professional-liability-coverage
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agr eenent s. This would nean that insurers would have to conb
t horoughly through any transm ssion received from an insured to
assess whet her even the nmere nention of a possible actionable claim
was contained in its contents. Such a reality would eviscerate
the Ilines between <clains, underwiting, and other intake
departnents and force insurers to act |ike overprotective parents
reflexively checking in on their broods to assess whether their
i ntervention was needed in response to every disagreenent brought
to their attention. The Court declines, as others have, to adopt
this rationale. See Continisio, 17 F.3d at 69 (“W join a grow ng
line of cases prohibiting an insured from insisting that its
insurer’s underwiting departnment sift through a renewal
application and decide what should be forwarded to the clains
departnment on the insured’ s behalf.”). Because Lonergan did not
provi de effective notice until Mrch 2017, there is no coverage

under the 2015 Policy. 11
B. Duty to I ndemify

Unlike the duty to defend, the “facts actually established in

the underlying suit control the duty to indemmify.” D.R Horton-

11 Because the Court has determ ned that Lonergan did not provi de adequate notice
of claim under the 2015 Policy, an analysis of the notice-prejudice rule is
unnecessary here. Prodigy Coommt’'n Corp. v. Agric. Excess & Surplus Ins. Co.,
288 S. W3d 374 (Tex. 2009).
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Tex., Ltd. v. Markel Int’l Ins. Co., 300 S.W3d 740, 744 (Tex.
2009). The “insurer’s duty to indemify depends on the terns of
the policy.” Id. |If the policy fails to provide coverage for the
claims made in the underlying suit, an insurer possesses no duty
toindemify its insured. Md-Continent Cas. Co. v. Castanga, 410
S.W3d 445, 450 (citing W Heritage Ins. Co. v. River Ent’'|, 998
F.2d 311, 315 (5th Cr. 1993)). Under Texas |aw, when the insurer
relies upon a policy’ s exclusions to preclude coverage, the insurer
bears the burden of proving that one or nore of those excl usions

applies. 1d. (citation omtted).

Having determ ned that Lonergan’s  April 2016 clains
suppl ement di d not anount to adequate notice under the 2015 Poli cy,
the Court concludes that Landnmark has proven that the policy’s
excl usions preclude coverage under either version regardi ng any
duty to indemify. Concerning the 2015 Policy, Lonergan did not
file a notice of claimregardi ng the underlying state-court | awsuit
during this policy period. It follows that Plaintiff’s 2017 for nal
claim for defense and indemification would be excluded by the
2015 Policy’'s “Covered-Servi ces” provisions that mandate that the
claim “is first nade against the Insured during the [p]olicy

[pleriod, and reported to [Landmark] no later than thirty (30)
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days after the end of the [p]olicy [p]eriod. . . .~ (Interv.

Defs.” App’'x to Qpp’'n to Pl.’s Mot. for Summ J. (doc. 48) 45.)

Li kewi se, Landmark possesses no duty to indemmify under the
2016 Policy. That is because two excl usions bar Lonergan’ s request

from becom ng actionable. Exclusion G prohibits:

[a]ny alleged act, error, omssion, Personal

Injury or circunstance likely to give rise to a
[c]laimthat an Insured had knowl edge of prior to
the effective date of this policy. This exclusion
includes, but is not limted to, any prior [c]laim
or prior [c]laimor possible [c]laimreferenced in
the Insured s application.

(1d. at 48.) Exclusion G bars Landmark’ s duty to i ndemmify because
Lonergan’s March 2017 request relates to a possible claim
referenced in her 2016 application prior to the 2016 Policy’'s

effective date of May 8, 2016.

Still further, Exclusion V would also preclude Landmark’s
obligation to indemify in this situation. Thi s exclusion bars

i ndemmi fication for:

any [c]laim or litigation against any Insured
occurring prior to, or pending as of the inception
date of this policy including (but not limted to)
[c]l ains, demands, causes of action, |legal or
guasi -1 egal proceedi ngs, decrees, or judgments; or
any subsequent litigation or [c]lains arising from
or based on substantially the sane natters all eged
in the pleadings of such prior or pending
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litigation; or any act, error, omssion or
[plersonal [i]njury of any insured(s) which gave
rise to such prior or pending litigation or
[c]]ains.

(Id. at 49.) Because the underlying state-court litigation was
initiated in July 2015 it falls outside of the scope of the 2016
Policy because it was pending as of the 2016 Policy’ s inception
dat e. Therefore, the Court <concludes that there are no
ci rcunst ances under which Landmark woul d have a duty to indemify

in this situation

V. CONCLUSI ON

For the reasons expl ai ned above, the Court GRANTS Landmark’s
notion for sunmary judgnent (doc. 38) that it possessed no duty to
defend or indemify Defendants concerning the underlying state-

court |lawsuit.

S| GNED March 8, 2019.

UNI TED STATES DI STRI CT JUDGE
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