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Seibel, J.

On November 16, 2017, Plaintiff ProtectiveeBialty Insurance Company (“Protective”)
initiated this action seekirg declaratory judgment that it has no duty to defend Defendant
Castle Title Insurance Agency, Inc. (“Castié€r), in a 2016 action commenced in the Supreme
Court of the State of New York in Westater County (the “2016 Lawsuit”). (Doc. 1

(“Compl.”).)! Before the Courare the parties’ cross motions fummary judgment. (Docs. 58,

! Protective’s Complaint sought the Courttssideration of its dytboth to defend and
indemnify Castle Title in conndon with the 2016 Lawsuit. SeeCompl. § 4.) But on June 28,
2019, the New York State Supreme Court dismisdleclaims and cross-claims against Castle
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66.) For the following reasons, Defendant’stimois GRANTED and Plaintiff’'s motion is

DENIED.
l. BACKGROUND
A. Facts

The following facts are based on the partlestal Civil Rule 56.1 statements, replies,

and supporting materials, and areisputed except as notéd.

Title in the 2016 Lawsuit, (Doc. 87-1), renderimgot Protective’s duty to indemnify Castle
Title in that case. Accordingly, | considerlpiProtective’s duty to defend Castle Title.
Protective apparently agrees wiltat approach because idwy 9, 2019 letter regarding the
dismissal, Protective stated tHfthe issue before this Court w8hether Protective has a duty to
defend Castle Title in the 2016 Lawsuit.” (Doc. 88 at 1.)

2 Both parties’ Rule 56.1 Statements fail to céynith the letter and spirit of the ruleS¢e

Doc. 73 (“P’s 56.1 Resp.”); Doc. 64 (“D’s 56.14pe").) Many of the parties’ purported denials
improperly assert that thehar party’s 56.1 statements are “vague,” “inaccurate,” or
“incomplete.” SeeP’s 56.1 Resp. 11 5-7, 10, 17, 26-30, 40-41, 43, 45-47, 49, 51; D’s 56.1
Resp. 11 13, 32, 43, 45, 53.) These objectiongnaufficient to meet party’s burden to raise
genuine disputes of material facts and the Courtdithat parties’ properisupported statements
as admitted.See Vantone Grp. Ltd. Liab. Co. v. Yangpu NGT Indus.N0.13-CV-7639, 2016
WL 4098564, at *1 n.2 (S.D.N.Y. July 28, 2016¢e alsdNeider Health & Fitness v. AusTex
Oil Ltd., No. 17-CV-2089, 2018 WL 8579820, at *2 (S.D.N.Y. Dec. 19, 20&pprt and
recommendation adopted019 WL 1324049 (S.D.N.Y. Mar. 25, 2019). Several of Plaintiff's
56.1 responses deny Defendant’s statémesometimes withowxplanation, fee, e.g.P’s 56.1
Resp. 1 19), or without a comglensible explanationsée, e.g.id. § 15) — and refer the Court to
an entire document “for the tramd complete contents thereofeg id § 5-6, 10, 12, 15-19,
24, 26-30, 40-41, 43, 51, 53). Some of Defendas@i.1 responses algither admit or deny
Plaintiff's statement — sometimessmilarly unhelpful fashion,see, e.g.D’s 56.1 Resp. 11 6,
17) — but then generally refer &m entire document “for the fulind complete contents thereof,”
(see id1 2, 23, 37-39, 43-45, 55, 65-67, 69-71).t Bsponses that “do not point to any
evidence in the record that may create a genuine issue of matefjaddawdt function as
denials, and will be deemed admissions of the stated fRt$¢o v. McHugh868 F. Supp. 2d

75, 85 n.2 (S.D.N.Y. 2012) (internal quotation marks omitteeCostello v. N.Y. State Nurses
Ass’n 783 F. Supp. 2d 656, 661 n.5 (S.D.N.Y. 201igrétarding plaintiff's responses where
plaintiff failed to specifically dispute defendant’s statements). It is not the job of a district court
judge to sift through entire documents in seasfch fact dispute. Because the parties’
inadequate responses do not meet the burden Ruliei56(c) to cite particularized evidence
showing a genuine dispute, the Cowrerhs the correspondifgcts admitted See, e.g.
Monahan v. N.Y.C. Dep't of Core14 F.3d 275, 291-92 (2d CR000) (affirming district

court’s grant of motion for sumany judgment for deferahts where plaintiffscounterstatement
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1. Policy 18-01

From 2014 to 2017, Protective issued to (eaFitle three consecutive professional
liability insurance policies(P’s 56.1 Resp. 11 9, 28&eDoc. 61-7 (“Policy 18-00"); Compl. Ex.
A (“Policy 18-01"); Doc. 61-11 (“Policy 18-02"). Prior to the expirgon of Policy 18-00 on
September 10, 2015, Castle Title applied to Ptiviedor a second year of coverage. (P’s 56.1
Resp. 1 14.) On September 9, 2015, Ronald Raubelth, president and oer of Castle Title,
completed a “Title Agents, Abstractor/Searchand Escrow/Closing Agents Application”
through American Insurance Professionals LLC (“AIP”) to obtain Policy 184alL f 8;see
Compl. Ex. H (“AIP Application”).) The AP Application containga section entitled
“Loss/Claim Information” that &s several questions, including:

38. Is the Applicant or any other pensproposed for insurance aware of any
incident or circumstance which AY RESULT in a CLAIM being made
against the Applicant or any past present owners, partners, officers,
directors, employees predecessors in business?

(AIP Application at 6 (emphasis original).) Rauschenbach seledt‘No” in response to this
guestion. Id.) The AIP Application also stated, ldase be advised that any proceedings,
claims, incidents and/or circumstances identifrecesponses to question number . . . 38 will be
excluded from any coverage resuit from this application.” Ifl. (emphasis omitted).) Further,
the AIP Application contained a “Supplemen@dim / Incident / Circumstance Information

Sheet” on which Rauschenbach ceztifthat he had not had anyiolg in the past five years.

(Id. at 9.)

failed to set forth particularizeglvidence showing a triable issu@hnson v. City of N.YNo.
10-CV-6294, 2012 WL 1076008, at *3 (S.D.N.Y. M2a8, 2012) (court is not obligated “to
perform an independent reviefthe record to find proof dd factual dispute”) (internal
guotation marks omitted).



Protective agreed to underwrite a secondranste policy for Castle Title — Policy 18-01
— with a policy period of September 10, 2015Saptember 10, 2016. iy 18-01 at 1; P’s
56.1 Resp. 1 15.) Policy 18-01 is a “claims maderapdrted policy” that gplies only to claims
made and reported durinige relevant policy period. (Polid8-01 at 1 (emphasis omitted).) A
“Claim” is defined in § IlI(C)(4) of Policyi.8-01 to include “a written demand by subpoena upon
an Insured as a non-party to ldaigpn or arbitrationnvolving Professional Services provided by
such Insured.” I¢l. 8 llI(C)(4) (emphasis omitted).)Related Claims” are defined as

all Claims . . . arising outf a single Wrongful Act oa series of Wrongful Acts

that have a common nexus, are interrelatedre logically or causally connected

by reason of any fact, circunasice, situation, event, tranfiaa, practice, act, error,

omission, decision or cause or seriesadisally-connected facts, circumstances,

situations, events, transactions, practicasts, errors, omissions, decisions or

causes.
(Id. 8 (V) (emphasis omitted).) A “Wrongful Atincludes “a negligent act, error or omission
or Personal Injury committed by an Insured or any natural person for whose Wrongful Acts the
Insured is legally resporise solely in the renderg or failing to render Pfessional Services for
a client for a fee oother compensation.”ld. 8 1lI(Y) (emphasis omied).) Under the policy,
“[a]ll Related Claims shall be deemed a singlai@l| and such Claim shdle considered first
made on the date the earliest such Related G&afitst made against dnsured, regardless of
whether such date is before or during the Policy Peridd.’8(V(C) (emphasis omitted).)

2. The 2010 Foreclosure Actions
On August 20, 2010, Sovereign Bank filed twoefdosure actions in New York Supreme

Court in Westchester CountyP’s 56.1 Resp. 11 30, 3&e id 1 29-47.) In the first action

(“Foreclosure Action 1”), Sovereign Bank sougiinforeclose on a mortgage it had granted to



Fox Island Properties, LLC, that was in default. { 30;seeDoc. 61-17.J The sole cause of
action alleged by Sovereign Bank was for “forectesaf mortgage,” anthe relief sought by
Sovereign Bank was a judgment of foreclosuresaid of the propertyesured by a note held by
Sovereign Bank. (P’s 56.1 Resp. | 8deDoc. 61-17 11 38-43.) ltne second foreclosure
action (“Foreclosure Action 2”), Sovereign Basiught to reform a mortgage to correct a
property description and foreclose on severatgages granted to Fox Island Properties that
were in default. (P’s 56.1 Resp. Y 36gDoc. 80-19.) The sole causes of action alleged by
Sovereign Bank were “foreclosure of mortgagat “reformation of property description in
mortgage.” (P’s 56.1 Resp. 1 36; Doc. 80fy289-50.) Castle Title was not a party to
Foreclosure Action 1 or Forecla® Action 2 (collectively, the “Greclosure Actions”), (P’s 56.1
Resp. 11 32, 37), and the claims allegeithénForeclosure Actiordid not involve any
professional services provided by Castle Tiile, { 39).

In 2011, during the course of the Foredi@sActions, Sovereign Bank assigned its
interest in the debt to SR Holdings I, LGSR Holdings”), and SR Holdings was substituted
into the actions as plaintiff.ld. § 33.) On September 24, 2012iral judgment of deficiency in
the amount of $2,836,459.42 was issued tdH8Rlings in Foreclosure Action 1id( 1 34), and
on January 7, 2013, a final judgment of deficiem the amount of $1,618,929.82 was issued to

SR Holdings in Foreclosure Action 2d.( 38).

3 See Sovereign Bank v. Fox Island Props., Ubh@ex No. 20492/2010 (N.Y. Sup. Ct. 2010).

4 See Sovereign Bank v. Fox Island Props., Ubh@ex No. 20493/2010 (N.Y. Sup. Ct. 2010).



3. The 2013 Lawsuit
On March 21, 2013, SR Holdings filed avkuit in the Westchester County Supreme
Court (the “2013 Lawsuit”) against certain defants in the Foreclosure Actions and others,
seeking to set aside certain conveyances and to declare theanchutlid on the basis that they
were made to avoid payment of tiielgment issued in Foreclosure Actioh {D’s 56.1 Resp.
1 13; Doc. 80-23 at 54.) Castle Title was npady to the 2013 Lawsuit(D’s 56.1 Resp. | 14.)
On September 11, 2015, SR Holdings filed a orofor leave to amend the complaint in the
2013 Lawsuit to add Castle Title as a deferidéDoc. 80-24 2, 11, 23), which was denied on
October 28, 2015s€eDoc. 80-26). On November 7, 2016, the 2013 Lawsuit was dismissed
without prejudice for fadure to name all neessary parties.SeeDoc. 80-27 at 6:3-5.) There is
no evidence that Castle Title was aevaf the 2013 Lawsuit at the tirfie.
4, The 2015 Subpoena
On July 21, 2015, Castle Title was servéth a post-judgment judicial subpoetdaces
tecum (P’s 56.1 Resp. 11 26, 4&eCompl. Ex. C (“2015 Subpoena”).) The 2015 Subpoena

bore the caption of ForeclosuretAmn 1 and was issued by SR Hiolgs as judgment creditor in

®> See SR Holdings I, LLC v. Cannalrmdex No. 54196/2013 (N.Y. Sup. Ct. 2013).

® Protective argues that Castle Title waseof the 2013 Lawsuit because Rauschenbach
testified at an August 22, 2018 deposition thatdw@ld not recall whether he had provided
testimony in connection witthe 2013 Lawsuit. (Doc. 79 (“P’'s Mem.”) at 3 ns2eDoc. 80-18

at 45:11-16.) But that fadibes not show that he knewaat the 2013 Lawsuit while it was
going on. First, Rauschenbach testified thatknowledge of the 2013 Lawsuit was based on
what he learned from reading the pleadings énitistant case. (Do80-18 at 44:12-45:10.)
Second, although Rauschenbach had previouggng deposition (on November 1, 2016), that
deposition was in connection with Foreslire Action 1, not the 2013 LawsuiSegDoc. 80-

32.) Third, as a matter of logic, Rauschenbach’s lack of recollection in 2016 about whether he
testified in the 2013 Lawsuit doest amount to evidendbat he did testify and therefore knew
about the 2013 Lawsuit. Finally, in any evdPriptective does not ¢fa (in the Complaint or
otherwise) that the 2013 Lawsuit is a “Relatedil relieving it of itsobligation to defend the
2016 Lawsuit.



the amount of $2,836,459.42, togethath unpaid interest from September 24, 2012ee015
Subpoena at 1-2.) SR Holdings sought documfenits Castle Title as title agent and asserted
that these documents were “maal and necessary to determitme bona fides of the various
transfers, mortgages, mortgadgbts and interest in the propes, to establish the chain of
encumbrances and the chain détdnd to determine the equitglues of the properties.ld| at
2.)

Castle Title did not timely comply with itsbligation to produce doenents in response
to the 2015 Subpoena, (P’s 56.1 Resp. T 48) panOctober 8, 2015, SR Holdings filed a
motion to compel, (Compl. EX). The motion to compel stated that the 2015 Subpoena was
“issued to aid in the darcement of the judgment” obtained“[tjhe above entitled mortgage
foreclosure action” +e., Foreclosure Action 1.1d. Ex. D at 4,11 In the motion to compel,
SR Holdings argued that as “Judgment Creditbryas “entitled to the dmuments requested” in
the 2015 Subpoenald( Ex. D at 4.) The motion was unopposeftl. Ex. E at 2.) On October
7, 2015, New York Supreme Court Justice Manshith issued a Decision and Order directing
Castle Title, as a non-party, to camwith “a subpoena issued .to. aid in the enforcement of a
judgment.” (d. Ex. E at 2.) On October 27, 2015, HBIdings filed a motion for contempt
based on Castle Title’s failure to comply witle 2015 Subpoena and Justice Smith’s Orddr. (
Ex. F at 1-2.) On December 15, 2015, Justice Smith granted the contempt nichtiex, G at
2), and on April 21, 2016, aft€astle Title compliedsgeeDoc. 80-18 at 71), she vacated it,

(Doc. 80-33).

" Because Compl. Ex. D is not continuouslgipated, pincites refer to the page numbers
generated by the ECF system.



5. The 2016 Lawsuit

On April 1, 2016, SR Holdings named Cad$tl#e as a defendant in the 2016 Lawsuit
filed in Westchester County Supreme CSu(D’s 56.1 Resp. | 43eeDoc. 80-34.) On
November 14, 2016, SR Holdingsmended the compldim the 2016 Lawsuit. (P’s 56.1 Resp.
11 2, 48-49seeCompl. Ex. B (“2016 Lawsuit Compl.”).fhe amended complaint alleged that
Castle Title “negligently and/draudulently delayed” in subntibg real estate documents for
recording by the County Clerk2@16 Lawsuit Compl. 11 546-554.) SR Holdings also asserted
general claims for conspinacfraud, and fraudulent conveyanagainst all defendantdd.(11
555-599.) On July 5, 2016, Castle Title receiveal2B16 Complaint by certified mail. (P’s 56.1
Resp. 1 52; Compl. Ex. | at 2.) By emaitethJuly 19, 2016, Castletl&’s insurance broker,
AIP, provided notice of the 2016 Lawsuit ra@ito Protective under Policy 18-01. (P’s 56.1
Resp. 1 52; Compl. Ex. | at 1.) By lettated August 8, 2016, Protaaiacknowledged receipt
of the 2016 Lawsuit and reserved its righ{B!s 56.1 Resp. { 53; Compl. Ex. J.)

On September 8, 2016 — prior to Policy 189éxpiration — Rauschenbach applied to
Protective for a third year of insuranagverage by submitting another “Title Agents,
Abstractor/Searchers, and Escrow/Closing Agépiglication” through AIP. (Doc. 61-10.)
Rauschenbach disclosed in the applicatiorfabethat Castle Title had been named as a
defendant in the 2016 Lawsuitld(at 9.) He listed the “dat# alleged act or omission” as
“2012? 20137?” and identified the “@abf claim made” as July 19, 201&].J, which is the date
that AIP provided notice of the 2016 Lawsmuittice to Protective under Policy 18-01, (P’s 56.1
Resp. 1 52; Compl. Ex. | at 1). Protectisgued Policy 18-02 for the period September 10,

2016, to September 10, 2017. (Doc. 61-11.)

8 See SR Holdings I, LLC v. Cannauadex No. 54202/2016 (N.Y. Sup. Ct. 2016).
8



On March 21, 2017, and September 25, 2@t@tective issued supplemental coverage
position letters for the@®L6 Lawsuit, reserving its rights under Policy 18-01. (D’s 56.1 Resp.
19 70-71; Compl. Exs. K-L.) On June 28, 201B¢laims and cross-claimagainst Castle Title
in the 2016 Lawsuit were dismissed by Westchester County Supreme CouedDoc. 87-

1)

B. Procedural History

On November 16, 2017, Protedifiled the instant case agat Castle Title seeking a
declaratory judgment that Protee has no duty to defend ardemnify Castle Title in the 2016
Lawsuit. (Compl.) Defendant answered onukxy 26, 2018. (Doc. 18.) On November 1,
2018, following discovery, both parties filed predina letters in anticip@on of their motions
for summary judgment, (Docs. 41, 42), dhd Court held a pre-motion conference on
November 13, 2018, (Minute Entry dated N@8, 2018). The instant motions followed.

Plaintiff seeks declaratory relief on the @lling four causes aiction: (1) “Claim
Deemed First Made Prior to Policy Period, bf@pl. 11 46-52); (2) “Warranty Exclusionjt(

11 53-59); (3) “No ‘Loss,”id. 11 65-70); and (4) “Recoupment of Defense Cosits, ] 71-
74)9

Il. LEGAL STANDARD

Summary judgment is appropriate when “thevant shows that there is no genuine
dispute as to any material faoid the movant is entitled to judgnt as a matter of law.” Fed.

R. Civ. P. 56(a). “[T]he dispute about a matergatfis ‘genuine’ . . . if the evidence is such that

® On September 17, 2018, the paj@intly stipulated to the disissal of Plaintiff’'s third cause
of action for “Conduct Exclusion,” (Compl. 11 60-64%e€Doc. 40.) On December 18, 2018,
Plaintiff voluntarily dismssed Rauschenbach from the case. (Doc. 50.)

9



a reasonable jury could returvardict for the nonmoving party.Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986). A fact is “materiilit “might affect the outcome of the suit
under the governing law . . . . Factual dispties are irrelevant or unnecessary will not be
counted.” Id. On a motion for summary judgment, Hg evidence of the non-movant is to be
believed, and all justifiable inferencaee to be drawn in his favorld. at 255.

The movant bears the initial lwen of demonstrating “the sénce of a genuine issue of
material fact,” and, if satisfied, the burden tlshifts to the non-movant to “present evidence
sufficient to satisfy everglement of the claim.’Holcomb v. lona Col}.521 F.3d 130, 137 (2d
Cir. 2008) (citingCelotex Corp. v. Catretd77 U.S. 317, 323 (1986)). W€ mere existence of a
scintilla of evidence in support of the [non-movahposition will be insufficient; there must be
evidence on which the jury could reasibly find for the [non-movant].Anderson477 U.S. at
252. Moreover, the non-movant “must do more than simply show that there is some
metaphysical doubt as tbhe material facts,Matsushita Elec. Indus.dcC v. Zenith Radio Corp.
475 U.S. 574, 586 (1986), and he “may not relyconclusory allegations or unsubstantiated
speculation, Fujitsu Ltd. v. Fed. Express Cor247 F.3d 423, 428 (2d Cir. 2001) (internal
guotation marks omitted).

“A party asserting that a€t cannot be or is genuigedisputed must support the
assertion by . . . citing to partitar parts of materials inéhrecord, including depositions,
documents, electronically storedormation, affidavits or deakations, stipulations . . .
admissions, interrogatory answersptiier materials . . . .” FeR. Civ. P. 56(c)(1). Where an
affidavit is used to support or oppose theiom it “must be made on personal knowledge, set
out facts that would be admisslih evidence, and show thaetaffiant . . . is competent to

testify on the matters statedld. 56(c)(4);see Major League Baseball Props., Inc. v. Salvino,

10



Inc., 542 F.3d 290, 310 (2d Cir. 2008). In the eveat th party fails . . . to properly address
another party’s assertion of faas required by Rule 56(c), thewrt may . . . consider the fact

undisputed for purposes of the motion™grant summary judgmenf the motion and
supporting materials — includingetiacts considered undisputeghow that the movant is
entitled to it.” Fed. R. Civ. P. 56(e).

Where, as here, the Court simultaneously is considering multiple motions for summary
judgment, the Court applies the same summary judgmentasthas that used for deciding
individual motions fo summary judgmentSee Penguin Group (USA) Inc. v. Steinb&&8¢
F.3d 193, 200 (2d Cir. 2008) (explaining that factsne construed in ¢hlight most favorable
to the non-moving party for eachosis-motion for soamary judgment)Morales v. Quintel
Entm’t, Inc, 249 F.3d 115, 121 (2d Cir. 2001) (“[E]Jachyss motion must be&xamined on its
own merits, and in each caseralhsonable inferences must be drawn against the party whose
motion is under considation.”). Where the motion and csomotion seek a determination of
the same issue, however, the Gonay address them togeth&ee Royal & Sun All. Ins., PLC
v. E.C.M. Transp., IngNo. 14-CV-3770, 2015 WL 5098119, (S.D.N.Y. Aug. 31, 2015);
Chartis Seguros Mex., S.A. de C.V. v. HLI Rail & Rigging,,l3.E. Supp. 3d 171, 179

(S.D.N.Y. 2014).

II. DISCUSSION

“Under New York law, insurance policieseainterpreted according to general rules of
contract interpretation.Olin Corp. v. Am. Home Assurance Ct04 F.3d 89, 98 (2d Cir. 2012)

(footnote omitted}® Specifically, “words and phrases [incontract] should bgiven their plain

meaning, and the contract shoulddo@strued so as to give full mm@ng and effect to all of its

10 Neither party disputes that New York law gowvethe interpretation of the insurance policy.
11



provisions.” Id. at 99 (alteration in original) (quotirigaSalle Bank Nat'l Ass’n v. Nomura Asset
Capital Corp, 424 F.3d 195, 206 (2d Cir. 2005)). “Unambiguous terms are to be given their
plain and ordinary meaning, and ambiguous laggushould be construed in accordance with the
reasonable expectations of the insure@nvfit] entered into the contractNat’l Union Fire Ins.

Co. of Pittsburgh v. Stroh Co265 F.3d 97, 103 (2d Cir. 200(@ternal quotation marks

omitted). “[Clontract terms ammbiguous if they are capablerabre than one meaning when
viewed objectively by a reasonably intelligent persvho has examined the context of the entire
integrated agreement and who is cognizantefttistoms, practices, usages and terminology as
generally understood in the pattlar trade or businessQlin Corp, 704 F.3d at 99 (internal
guotation marks omitted). If thesurance policy is ambiguous, the court may consider extrinsic
evidence to determine the parties’ mitéen the formation of the policyld. “[l]f the extrinsic
evidence does not yield a conclusive answeéo dise parties’ intent, a court may apply other
rules of contract construoti, including the rule afontra proferenteni meaning that any
ambiguity in an insurance policy drafted by the inssfeuld be resolved in the insured’s favor.
Parks Real Estate Purchasing Grp.St. Paul Fire & Marine Ins. Cp472 F.3d 33, 43 (2d Cir.
2006) (alteration and interngliotation marks omitted).

A. First Cause of Action — Claim Deemedrirst Made Prior to Policy Period

Protective argues that the 2015 Subpoena w&&am” under the terms of Policy 18-00
and Policy 18-01; it was not repped to Protective when it was made during the term of Policy
18-00; while Castle Title did report the 2016 Lawsis a Claim during the term of Policy 18-01,
the 2016 Lawsuit and the 2015 Subpoar&“Related Claims” anthiis deemed to have been
made when the earlier Claim waide; because that earlier @tavas made during the term of

Policy 18-00 but not reported at that time, Protective has no obligation to defend Castle Title

12



under Policy 18-00; and because the Claias made before Policy 18-01 came into
effect, Protective has no obligation to defend [@aktle under that policy either. In other
words, if the 2015 Subpoena and 2016 Lawsuit are “Related Claims thiéyeare considered a
single claim made on the earliest date eithes fivat made against Castle Title, (Policy 18-01
8 V(C)), which in this case is July 21, 2015 thate Castle Title vgaserved with the 2015
Subpoena. Because July 21, 2015, predates P@i®A’s policy period of September 10, 2015,
to September 10, 2016, Protective would be abtksidaim coverage under Policy 18-01 for the
2016 Lawsuit, and because the 2015 Subpoena waspwted to Proteete during the policy
period of Policy 18-00, Protectiveonld be able to disclaim coveyaunder that policy as well.
Neither party contends that Policy 18-0literdefinitions of “Claim” or “Related
Claims” are ambiguous. But Castle Title contethat the 2015 Subpoena and 2016 Lawsuit are
not “Related Claims” becae the 2015 Subpoena is not a “Claemall. It agues that the 2015
Subpoena was issued to it as a panty to litigation involving thdéoreclosure of mortgages, not
litigation involving its services, and thus the 2@Bpoena was not issued to Castle Title “as a
non-party to litigation oarbitration involving Professional Séces provided by” Castle Title.
(Doc. 59 (“D’'s Mem.”) at 6-9.) Protectivesserts that the phra&avolving Professional
Services by [the insured]” iBection I1I(C)(4) of Policy 181 modifies “subpoena,” not
“litigation or arbitration,” and thus the 20Bubpoena is a “Claim” because Castle Title
rendered professional servicesonnection with the propertiéisat are the subject of the 2015
Subpoena. (P’'s Mem. at 12-14.)
| reject Protective’s argument. The ongasonable interpretation of the language of
Policy 18-01's definition of “Claim” is thahe adjectival clausénvolving professional

services” modifies the nouns thaimmediately follows, which islitigation or arbitration.” The

13



language of Policy 18-01 asks whether the “lifigga or arbitration” pursuant to which the 2015
Subpoena was issued “involve[es] [Castitle’s] Professinal Services.” §eePolicy 18-01
8 IlI(C)(4) (emphasis omitted).) Therefore,qoalify as a “Claim” under that section, the

“Claim” must be a subpoenssiued in a “litigation or artsation” “involving Professional
Services” by Castle Title.

The 2015 Subpoena does not so qualify. & wgost-judgment subpoena issued by SR
Holdings, a judgment crédr, in an effort to enforce ¢hjudgment resulting from Foreclosure
Action 1. The 2015 Subpoena bears the captionratek number for Foreclosure Action 1. It
explicitly states that it has wassued by SR Holdings as “judgment creditor” in Foreclosure
Action 1. There were no claims in eithemr&dosure Action again§astle Title, nor any
allegation relating to anything Castle Title a@iddid not do. The post-judgment subpoena was
for the purpose of enforcing tlgdgment, not questioning Casfléle’s professional services.
There was no litigation involving Castle Titbe"Professional Services” until SR Holdings
commenced the 2016 Lawsuit. Because the Zulipoena was issued in connection with
Foreclosure Action 1, and because Foreclm#ation 1 did not “involve[e] Professional
Services provided by” Castle Title, the 2083bpoena is not a “Claihunder Policy 18-01.See
U.S. Fid. & Guar. Co. v. Guenthe281 U.S. 34, 37 (1930) (“[Clontts of insurance . . . are to
be construed according to the sense and meanithg ¢érms which the parties have used, and, if
they are clear and unambiguous, their terms are to be taken and understood in their plain,
ordinary, and popular sense.”higrnal quotation marks omittedndy Warhol Found. for
Visual Arts, Inc. v. Fed. Ins. Cd.89 F.3d 208, 215 (2d Cir. 1999) (“[A]n insurance policy, like

any contract, must be construeceftectuate the intent of the pi@s as derived from the plain

meaning of the policy’s terms.”§;olony Ins. Co. v. AIG Specialty Ins. CNo. 15-CV-3896,
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2018 WL 1478045, at *6 (S.D.N.Y. Ma26, 2018) (“[S]o long awhe policy’s language is
unambiguous with respect to the issue raised éyéhrties, the policy is applied according to its
terms.”).

Because the 2015 Subpoena is not a “Claim,télse of Protective’s argument crumbles:
if the 2015 Subpoena is not a “@hg” then it and the 2016 Lawsuit cannot be “Related Claims”;
Castle Title’s claim for cowage for the 2016 Lawsuit wasuthtimely filed on July 19, 2016,
when Castle Title’'s insurance broker providedice of the 2016 Lawsuit to Protective under
Policy 18-01, (P’s 56.1 Resp. 1 52; Compl. Eat 1); and because July 19, 2016, falls squarely
within Policy 18-01’s policy peod, Protective is required tiefend Castle Title in the 2016
Lawsuit!!

Plaintiff's arguments to the contrary areavailing. Plaintiftontends that the 2015
Subpoena and 2016 Lawsuit are “Related Claibexause “they are logically and causally
connected.” (P’'s Mem. at 2.) The 2015 Subyzoand the 2016 Lawsuit may be “logically and

causally connected,” but if the former is @otClaim,” which it is not, the two by definition

11 Castle Title observes that evigit had reported receipt dhe 2015 Subpoena at the time it
was served on July 21, 2015, it would have beenreoMay the first policy issued by Protective,
Policy 18-00. (D’'s Mem. at 9 n.2.) Castle Title thus contends'aised matter of equity,” the
2015 Subpoena should not bar coverage of the 2016 Lawkliat 20-21.) But Protective
correctly notes that the policy Castle Title purchased is a claims-made-and-reported policy and
“protects the insured for claims made againsind reported to the insurer within the policy
period.” (P’'s Mem. at 21-22 (quotingheckrite Ltd., Inc. v. lllinois Nat'l Ins. Co95 F. Supp.

2d 180, 191 (S.D.N.Y. 2000).) Thus, Castle T#lebservation that it was covered by Policy 18-
00 at the time it receivede2015 Subpoena — and thus would have been covered anyway —
would hold water only if Castle Title had repext the 2015 Subpoena at the time, which it did
not. SeePenn Traffic Co. v. Nat'l Union Fire Ins. Co. of Pittsbur@i4 N.Y.S.2d 534, 536

(App. Div. 2010) (failure to complwith notice requirement is faife to comply with condition
precedent which vitiates contraag matter of law). Claims-awe-and-reported policies have
pros and conseeAm. Home Assurance Co. v. Abra®8 F. Supp. 2d 339, 346 (D. Conn.
1999), and are priced accordingly.would not be equitable t@pply to one kind of policy the
terms applicable to another.
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cannot be “Related Claims.’'SéePolicy 18-01 § IlI(U).). Polig 18-01 does not say a “Related
Claim” is anything logically ad causally connected to a Claian;Related Claim” must be
a “Claim” with such a connectionld()*?

Protective further argues that its interpretat- that a subpoena reétey to the insured’s
“Professional Services” is a “Claim” — is cortsist with the scope of its coverage, which is
limited to the insured’s “Professional Service¢P’s Mem. at 14.) Thalts interpretation might
be consistent does not make @agitle’s — which reads “Claimto include subpoenas issued in
litigation related to “Professional Services” €amsistent. Nor can its argument overcome the
plain language that puts “invohg Professional Services” as timedifier of “litigation or
arbitration” rather than “subpoena.”

Protective also states, basedtloa testimony of its outside gosel, that Section 111(C)(4)
of the policy is a coverage enhancemet that the 2015 Subpoewas a claim for which

Protective would have provided Castle Title wdthunsel to respond had Castitle reported it.

12 Even if the 2015 Subpoena&dsClaim” as defined by Policy 18-01, the 2015 Subpoena and
the 2016 Lawsuit are not “Related Claims.” “&el Claims” are defined under Policy 18-01 as

[A]ll Claims . . . arising oubf a single Wrongful Act or a series of Wrongful Acts
that have a common nexus, are interrelatedre logically or causally connected
by reason of any fact, circunasice, situation, event, traniaq, practice, act, error,
omission, decision or cause or seriesadisally-connected facts, circumstances,
situations, events, transactions, practicasts, errors, omissions, decisions or
causes.

(Policy 18-01 8 IlI(U) (emphasis omitted).) A “Wrongful Aencludes “a neglignt act, error or
omission or Personal Injury committed by asured or any natural person for whose Wrongful
Acts the Insured is legally nesnsible solely in theendering or failingo render Professional
Services for a client for a fee or other compensatiokd” §111(Y) (emphasis omitted).) But the
2015 Subpoena contains no allegation that Cagtke dommitted any “Wrongful Acts,” as that
term is defined in Policy 18-01Because there is no allegatioia “Wrongful Act” in the 2015
Subpoena, it follows that thecan be no “nexus” of “Wrongifécts” between it and the 2016
Lawsuit.
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(Id. at 14-15.) This extrinsic evidence is pobperly considered imterpreting contract
language that both parsi@gree is unambiguouSee Andy Warhpll89 F.3d at 215 (“If the
language of the insurance contrectinambiguous, we apply its tesm. . When a court decides,
after examination of the contitmal language, that an insurammolicy is ambiguous, it looks
outside the policy to extrinsic evidence, lifyato ascertain the ime of the parties.”)Pan Tait,
Inc. v. Farm Family Cas. Ins. Go/9 N.Y.S.3d 514, 517 (Sup. Ct. 2018) (“An insurance policy
is a contract, and the Court must therefore beeguiny basic principles aontract interpretation
which instruct that a contract shdlde construed to give effectttoe parties' intent as gleaned
from the four corners of thdocument itself, provided that its terms are clear and
unambiguous.”) (internajuotation marks omittedy. In any event, the argument Protective
makes from this evidence — thhe “coverage enhancementdwd be rendered meaningless if
read to mean that the litigation rather thangilepoena had to involtke insured’s services —
does not follow. Under thatading, the insured would not bevered for all third-party
subpoenas relating to its services but woulddneered for third-party subpoenas issued in
litigation involving its servicesThat the latter coverage may less extensive does not make it

meaningless?

13f the language of Policy 18-01 were ambiguduiould have to be construed against the
insurer, so Castle Title would still prevalhkee Revson v. Cinque & Cinque, RP221 F.3d 59,

67 (2d Cir. 2000) (“Under New York law, equivadcontract provisionare generally to be
construed againste drafter.”);see alsdMcCarthy v. Am. Int'| Grp., In¢.283 F.3d 121, 127 (2d
Cir. 2002) (citingRevsonin insurance contract casé)ghton Indus., Inc. v. Allied World Nat'l
Assurance C0348 F. Supp. 3d 167, 193 (E.D.N.Y. 2018) (“[L]Jongstanding case law holds that
ambiguities must be construed against the insurdn.tg Viking Pump, In¢.27 N.Y.3d 244,

257 (2016) (“[A]mbiguities in amsurance policy are to be cénged against the insurer.”)
(internal quotattn marks omitted).

¥t is not illogical that Protective might wantgo to the expense of covering its insureds not
for every subpoena they miglgaeive, but only for those connedtto litigation in which the
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Accordingly, Plaintiff's firstcause of action is dismissed.

B. Second Cause of Action — Warranty Exclusion

Protective’s claim for “Warranty Exclusiontleges that despite being served with the
2015 Subpoena, Castle Title warranted in its Agplication for Policy 18-01 that it was not
aware “of any incident or circumstamwhich may result in a claim $€eAlP Application at 6
(emphasis omitted)f, and that this false statement absoltes$ any obligation to cover Castle
Title. Protective concedes that the AIP Applicatdoes not define “incident,” “circumstance,”
or “claim,” but nonetheless gwes that Rauschenbach sliblidve known that the 2015
Subpoena was a “Claim” because he could ltansulted Policy 18-00’s definition of “Claim”
or asked his insurance broker about his obbigatafter receiving the 2015 Subpoena. (P’s
Mem. at 24.)

First, as discussed above, the 2015 Subpoenaaotas“Claim” as that term is defined in
Policy 18-01, so to the extent Protective arghes Castle Title should have regarded the 2015
Subpoena as fitting that definition, its argumisninpersuasive. Second, to the extent that
Protective argues that Castle Title should hagansed the 2015 Subpoeasa “claim” as that
term is commonly construed, @sgument ignores basic pripées of insurance contract
interpretation. Courts ithis Circuit have consistently fouride term “claim” in the context of

insurance contracts to be unambiguous and to generally mean “a demand by a third party against

insured’s services were somehow at issue, bed¢hadatter setting presents a greater risk that
the insured could eventually be falto have some sort of liability.

15The AIP Application capitalizes the entire word “CLAIM,” as well as the words “MAY
RESULT.” (SeeAlP Application at 6.) The supplemahsheet does not capitalize any portion
of the word “claim” in its intoductory section and caaglizes the full word by the check boxes.
(See idat 9.) Plaintiff’'s Complaihdisingenuously capitalizes the initial “C” alaim when it
discusses those documents. (Compl. 1 54-55.)
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the insured for money damagyer other relief owed.'See Quanta Lines Ins. Co. v. Inv'rs
Capital Corp, No. 06-CV-4624, 2009 WL 4884096, at *11 (S.D.N.Y. Dec. 17, 2009) (internal
guotation marks omittedqollecting casesgaff'd sub nom. Quanta SpedilLines Ins. Co. v.
Inv'rs Capital Corp, 403 F. App’x 530 (2d Cir. 2010) (summary ordér)That definition would
not extend to a subpoena for records.

At the time Rauschenbach completedAié Application on September 9, 2015, he had
no reason to believe that a claim was pendingnag&lastle Title. The 2015 Subpoena simply
sought information that SR Haldys might use to try to c@ctt against the defendants in
Foreclosure Action 1. It did néegin to suggest that Caslidle owed anybody anything. And
Castle Title was not otherwise inved in any lawsuit. It wasever a party to the 2013 Lawsuit
and there is no evidence in the netto suggest that Castle Tidwen knew about it. The papers
served on Castle Title up until the 2016nlsaiit bore the caption and index number for
Foreclosure Action 1, which did nimivolve any professional servicpsovided by Castle Title.

There was therefore no reason for Castle Titleitikkttihat it was obligatetb provide notice of

¢ Rauschenbach’s conduct refletttat understanding. After Rauseibach was served with the
2016 Lawsuit Complaint, he reported the clainPtotective. Rauschenbach also disclosed the
2016 Lawsuit in Castle Title’s application Rvotective for a third insurance policySeeDoc.
61-10 at 9.)
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the 2015 Subpoena to Protective as a potentiahalinder its professional services insurance
policy.t’
Accordingly, Protective’s secorwhuse of actiors dismissed.

C. Fourth Cause of Action — No “Loss”

Protective alleges that anyrdages for which Castle Title may be liable on account of
the fraudulent conveyances would amount to diggment uninsurable by law. (Compl. 1 65-
70.) As discussed above, the New York S&ipreme Court dismissadl claims and cross-
claims against Defendant in the 2016 Lawsuitlune 28, 2019 (Doc. 87-1), which renders moot

Plaintiff's fourth cause of action.

17 Protective suggests that Casfide had notice of potential claim thatould arise from the
fact that at the time of itenewal application in Septemii2015, it knew that it had not yet
complied with 2015 Subpoena. (P’'s Mem. at 23-ZWo)the extent Protective means to suggest
that potential proceedings to enforce the subpoena could constitute an anticipated “Claim,” its
argument is unavailing. For one tgimo such theory is even hintat] let alone set forth, in the
Complaint, seeCompl. 11 53-59), and a party may noteeh its complaint or change its theory
of liability in a memorandum of law in oppdisin to, or in support gfa motion for summary
judgment. Lyman v. CSX Transp., In@64 F. App’x 699, 701 (2d Cir. 2010) (summary order)
(“*An opposition to a summary judgment motiomist the place for a plaintiff to raise new
claims.™) (quoting 5 Charles Alan Wright & #rur R. Miller, Federal Practice and Procedure
§ 1183, at 23 n.9 (3d ed. 2008yandon v. City of N.Y705 F.Supp.2d 261, 278 (S.D.N.Y.
2010) (“It is black letter law #t a party may not raise new iohes for the first time in opposition
to summary judgment.”)Vestport Ins. Corp. v. Laschey&o. 06-CV-519, 2008 WL 4874132,
at *2 n.1 (D. Conn. Nov. 10, 2008) (“[A] partannot amend itsomplaint through a
memorandum of law in suppast summary judgment.”yeconsideration denied sub nom.
Westport Ins. Co. v. Laschey@009 WL 497641 (D. Conn. Feb. 25, 20G)peal dismissed as
moot sub nom. Westport Ins. @ow. Nat'l City Warehouse Re899 Fed. App’x 607 (2d Cir.
2010) (summary order). Furthénere is no evidence that astloé date the renewal application
was completed, there was any suggestionahmabtion to compel was in the offingSgeCompl.
Ex. D at 12 (stating that SR Holdings had exezh@astle Title’s time to respond to September
3, 2015, and that on September 3, 2015, Castler€igieested — and SR Holding apparently did
not refuse — an additional texision to October 1, 2015).)
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D. Fifth Cause of Action— Recoupment of Defense Costs

Protective’s fifth cause action is for “Recoupment @efense Costs,” if it is
determined that it had no obligation to def&aktle Title in the 2016 Lawsuit. (Compl. 7 71-
74.) Because this Court has determinedib@osite, Protective’s fifth cause of action for
“recoupment of defensmosts” is dismissed.

V. CONCLUSION

For the reasons set forth above, Defettdanotion for summary judgment is
GRANTED and Plaintiff's crossaotion for summary judgment BENIED. The Clerk of Court
is respectfully directed to terminate thendsag motions, (Docs. 58, 66), enter judgment for
Defendant, and close the case.

SO ORDERED.

Dated: February 3, 2020

White Plains,New York CM’M

CATHY BEIBEL, U.S.D.J
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